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Statement of Questions Presented. 


1. When the published Rules of Practice and Procedure 
$f the Federal Power Commission authorize intervention in 
any of its proceedings by any “‘ interested’’ State regulatory 
Commission, simply upon the latter’s filing Notice of its 
intervention, may the Federal Power Commission, in effect, 
teject the Notice and deny the intervention of a particular 
State regulatory Commission which deems itself to be (and 
is) vitally interested therein? 


2. When the published Rules of Practice and Procedure 
of the Federal Power Commission provide for intervention 
in its proceedings by one who would be ‘‘bound’’ by its 
decision to be made therein, is not the Commission’s 
refusal to accord the right of intervention to one who dem- 
onstrates that potential effect conclusively, an abuse of 
discretion and reversible error? 
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Jurisdictional Statement. 


This is a proceeding to review a final order denying 
intervention, issued by the Federal Power Commission 
(FPC) in a consolidated proceeding below’. Petitioner 
Public Service Commission of the State of New York (PSC) 
attempted to intervene in the proceeding pursuant to Sec- 
tion 15(a) of the Natural Gas Act and Sections 1.8(a) (1) 
and 1.37(£) of the Commission’s Rules of Practice and Pro- 
cedure?. Coincidentally petitioner also established a right 
to intervene under Section 1.8(b) of the Commission’s 
Rules? (R. 4918, 5533-45). 


1The constituent proceedings were: Coastal Transmission Corpora- 
tion, G-18338; Houston Texas Gas and Oil Corporation, G-18615; The 
Ohio Oil Company, G-17896; Turnbull & Zoch Drilling Company, Oper- 
ator, et al., G-17960; H. L. Hawkins and H. L. Hawkins, Jr., Operator, 
et al., G-18077; Louis Baker, et al., G-18175; J. Ray McDermott & Co., 
Inc., Operator, et al., G-18212; Amerada Petroleum Corporation, G- 
18346; Phillips Petroleum Company, G-18375; Tidewater Oil Company, 
Operator, G-18376; Tidewater Oil Company, G-18377; Getty Oi Com- 
pany, Operator, et al., G-18378; Helis Petroleum Corporation, Operator, 
et al., G-18379; Socony Mobil Oil Company, Inc., G-18384; Socony Mobil 
Oil Company, Inc., Operator, G-18385; Socony Mobil Oil Company, Inc., 
G-18386; Union Oil Company of California G-18389; Great Expectations 
Oil Corporation, et al., G-18396; McCurdy & McCurdy, G-18484; The 
Pure Oil Company, Operator, et al., G-18438; Shell Oil Company, G-18439; 
The British-American Oil Producing Company, G-18445; Herman Brown, 
et al, G-18479; John A. Newman, Operator, et al., G-18481; M. Ww. 
Crockett, et al., G-18522; Investors Syndicate of the Southwest, Inc., 
G-18590; Layton Brown Drilling Company, Inc., E. Layton Brown, Oper- 
ator, G-18674; G. H. Vaughn, Jr., et al., G-18678; George K. Taggart, Jr, 
Operator, G-18796; Shell Oil Company, G-18805; Callery Properties, Inc., 
G-18857; V. F. Neuhaus, G-18861; Richard King, Jr., G-18987; Clark 
Fuel Producing Company, Operator, et al., G-19052; The Superior Oil 
Company, G-19129; The Pure Oil Company, G-19140; Irwin and Bess, 
G-19297; Gregory J. Gallagher, G-19308; Trice Production Company, 
G-19340; W. W. F. Oil Corporation, Operator, et al., G-19585; Tidewater 
Oil Company, G-19971; Texaco Seaboard, Inc., G-18887; Exeter Oil Com- 

my, G-19064; Delhi-Taylor Oil Corporation, G-19464; Phillips Petro- 
eum Company, G-19498; George Parker, G-19718; Sunray Mid-Continent 
Oil Company, G-19803; The Sparta Oil Company, G-19964; Skelly Oil 
Company, G-20155; Amerada Petroleum Corporation, G-20200; Continen- 
tal Oil Company, G-20242; The Superior Oil Company, G-20359; Texaco 
Seaboard Inc., G-20460; Diversa, Inc., G-20458; Gregory J. Gallagher, 
G-20385; and The Atlantic Refining Company, G-20492. 


252 Stat. 829 (1938), 15 U.S.C. 717n(a). Pertinent provisions of the 
Natural Gas Act and of the Rules of Practice and Procedure of the Fed- 
ree yore Commission, 18 C. F. R. 1.1 et seg. are set out in Appendix 

, infra, 


318 C. F. R. 1.8(a) (1), 1.8(b) and 1.87(f). 
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On March 31, 1960, respondent issued an ‘‘Order 
Denying [petitioner’s] Intervention” (R. 5524-25). On 
April 29, 1960, petitioner filed a timely application for 
rehearing and reconsideration of the order denying its 
intervention (R. 5533-45). On May 31, 1960, respondent 
issued an ‘“‘Order Denying Application for Rehearing and 
Reconsideration of Order Denying Intervention’’ (R. 5553- 
54). PSC filed its Petition for Review in this Court on 
July 29, 1960. 

The Court has jurisdiction to review respondent’s orders 
denying petitioner’s intervention in the proceeding below 
under Section 19(b) of the Natural Gas Act, 15 U. S. C. 
717r(b). 


Statement of the Case. 


Nature of the Proceeding Below. 


The proceeding below was, in many respects, a sequel to 
the proceedings under review in this Court in Public Serv- 


ice Commission v. Federal Power Commission, Nos. 15366 
and 15854 (briefs filed simultaneously herewith). Like its 
predecessors, it too arose under the certification provisions 
of Section 7(¢) and (e) of the Natural Gas Act, 15 U. 8. C. 
717£(c) and (e), and involved proposed producer sales of 
natural gas from Texas Railroad Districts 2, 3 and 4, at 
initial prices up to 18¢ per Mcf. In addition, however, this 
proceeding also involved proposed producer sales of natural 
gas from fields in southern Louisiana, at initial prices up 
to 23.55¢ per Mcf. Texas Railroad Districts 2, 3 and 4 
together with southern Louisiana encompass virtually the 
entire source of supply area for New York-serving pipe- 
lines. As in the proceedings under review in Nos. 15366 
and 15854, PSC was denied intervention at the very outset 
of the proceeding below and such action was subsequently 
confirmed by respondent notwithstanding all efforts on our 
part to obtain recognition of our status as a party 
participant. 


3 


In still another respect, the instant proceeding was also 
a sequel to an earlier FPC certificate case, concluded in 
1956. Houston Texas Gas & Oil Corp. et al., 16 F. P. C. 118 
(Opinion 301, December 28, 1956), rehearing denied 17 
F. P. C. 303 (February 21, 1957). That case, and respond- 
ent’s certificates of public convenience and necessity issued 
therein, bear the original responsibility for the introduction 
of the 16¢ to 18¢ initial price level for new interstate sales 
of natural gas into the Texas Gulf Coast pricing pattern. 
The pipeline buyer there, Coastal Transmission Corpora- 
tion, a non-New York-serving pipeline, was also the pipeline 
buyer in the proceeding below. However, unlike the pro- 
ceeding here under review, PSC was not denied (on the con- 
trary, we were accorded) intervention in Coastal’s 1956 
certificate proceeding. 

Before respondent’s certification of the then unprece- 
dented 16¢ to 18¢ producer initial price levels in the first 
Houston case, New York-serving pipelines were paying 
from a minimum of approximately 7¢ to a maximum of 
approximately 13.5¢ per Mecf for gas purchased in these 
three Districts. Their combined purchases accounted for 
over 46% of all jurisdictional sales in the region.* The 1956 
average price for interstate gas purchases in Texas was 
10.6¢ per Mef.® Then Coastal, a newly formed pipeline com- 
pany, entered the area for the first time with its 1956 16- 
18¢ gas purchase contracts. 

PSC, admitted by respondent as an intervenor in that 
proceeding, opposed unconditional certification of producer 
initial prices at levels so far in excess of those prevailing 
at the time. We pointed out that FPC’s authorization of 
those prices for the relatively small volumes of gas to be 
purchased by Coastal would seriously disrupt the Texas 
Gulf Coast pricing structure for all pipelines, and parti- 
cularly for pipelines serving the New York consuming 


4Arthur Young & Company, Historical Field Gas Purchase Trends 
of Interstate Pipeline Companies Operating in the Gulf Coast Area, Years 
1953-1958, Chart H (unpublished booklet, copyrighted 1959). 

5 Federal Power Commission, Direct Sales by Producers of Natural 


Gas to Interstate Natural Gas Pipeline Companies—1958, Table 3 
(undated, unpublished pamphlet). 
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market whose purchases accounted for such a large per- 
centage of the total. Unconditional authorization of 
Coastal’s prices would inevitably drive to comparable or 
higher levels the price for remaining uncommitted reserves 
in the region and would also increase the price of gas already 
dedicated to the interstate market under contracts contain- 
ing favored nations and price redetermination clauses. 
These factors, we contended, would seriously elevate gas 
prices for New York-serving pipelines, and through them, 
for New York gas consumers. 
To these contentions respondent then replied: 


“Other considerations.—Certain contentions of 
intervenors in this case, including the New York 
Public Service Commission and various competing 
interests, may be disposed of briefly. The New York 
Commission complains that the prices paid for resale 
gas by Coastal in the Texas fields will increase the 
price of gas in the field to the detriment of New York 
consumers receiving gas transported by the pipeline 
systems of Tennessee Gas Transmission Company, 
Texas Eastern Gas Transmission Corp. and Trans- 
continental Gas Pipe Line Corporation. We note that 
the interest alleged by the New York Commission 
would be only remotely affected by the determinations 
we are called upon to reach in this case. In any event, 
although the record in this case does not afford a 
basis for determining what the precise ‘“‘just and 
reasonable”’ rate is for the gas sold by the producers, 
in view of all the circumstances in this case we can- 
not conclude that the public convenience and neces- 
sity requires that certificates should issue herein only 
if the rate at which the gas is sold is less than the 
prices proposed herein. The matter of the producers’ 
rates is subject to our continuing supervision and 
control and if sufficient reason appears therefor, can 
be considered on the basis of a factual record 
developed in an appropriate proceeding under the 
Act.?? Houston, Texas Gas & Oil Corp., et al., Doc. 
Nos. G-9262, et al., Opinion No. 301, 16 F. P. C. 118, 
142 (December 28, 1956, emphasis supplied) ; 


‘The New York Commission’s requested condi- 
tion must be denied, as must be its application for 
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rehearing, and its contentions rejected. The record 
in this proceeding affords no adequate basis for 
determining what is the going price in the numerous 
and unrelated areas Retiered throughout the Texas 
and Louisiana coastal areas from which Coastal buys 
gas, nor whether there is any such single price 
applicable to such gas, nor indeed whether such data 
would suffice. Further, we are not required im cir- 
cumstances like these to consider the remote and con- 
jectural future effect, if any, of the purchases of gas 
by Coastal and Houston Gas in the Gulf Coast area, 
on the price of gas in the State of New York, many 
miles from Florida, and served by different pipeline 
companies. Ibid., Order Denying Rehearmg, 17 
Wied). 303, 310 (February 21, 1957; emphasis sup- 
plied). 


Unfortunately, however, our predictions as to the ‘“‘future 
effect?’ of Coastal’s 1956 prices on New York-serving pipe- 
lines and New York gas consumers soon proved to be nei- 
ther ‘“‘remote’’ nor ‘conjectural’, as claimed by respond- 
ent. If anything, they proved to be unduly conservative. 
The impact of Coastal’s 1956 purchases came inexorably 
down our pipelines to and into the New York consumers’ 
pocketbook with a vengeance. Thereafter, in subsequent 
similar cases, since it could no longer deny the validity of 
our contentions, respondent turned to the ingenious alter- 
native of simply eliminating the contender from the scene. 
Accordingly, once the accuracy of PSC’s Houston predic- 
tions had been unmistakably and indisputably borne out by 
events, PSC’s further intervention in Houston’s successors 
—the Trunkline proceeding,* the Texas Illinois proceeding,’ 
the Peoples proceeding® and the proceeding below — was 
firmly barred. And, to ‘‘compound the felony”’, in denying 
PSC’s right to intervene in this proceeding, respondent 
reverted to the very same theory it had advanced in over- 


¢ Public Service Commission of the State of New York v. Federal 
Power Commission (U.S. C. A., D. C.) No. 15365, appeal dismissed as 
untimely April 28, 1960 (unreported). 


T Ibid. (U. S. C. A., D. C.) No. 15366. 
8 Ibid. (U. S.C. A., D. C.) No. 15854. 
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ruling PSC’s objections on the merits in the original Houston 
proceeding: 


‘¢ After full consideration of the interests asserted 
by PSC, we are not persuaded that PSC has shown 
wherein consumers of natural gas in New York will 
suffer direct and immediate injury. We are impelled 
to this conclusion since the natural gas involved 
here will not enter New York markets; and that 
therefore, the potential injury complained of by PSC 
is remote and conjectural’? (R. 5554; emphasis 
supplied). 


Evidently it remains FPC’s unshakable conviction that 
the ‘‘potential’’ injury portended by its unconditional 
producer certificates—however obvious, however ines- 
capable, however well demonstrated by prior identical 
experience—is nevertheless ‘‘remote’’ and “¢conjectural’”’ 
until it has actually occurred, when the damage is done and 
beyond possibility of repair. 


The Basis for Petitioner’s Interest 
in the Proceeding Below. 


Petitioner does not share FPC’s conviction in this 
regard. We were prepared to oppose, in the preceding 
below, the further imbedding of the Trunkline, Texas 
Illinois and Peoples producer initial price levels (which 
have never yet been properly shown, in any proceeding, 
to be required by or consistent with the public convenience 
and necessity) into the Texas Gulf Coast pricing structure. 
Bach additional FPC certification of such initial price levels 
intensifies further the pressure on New York-serving pipe- 
lines to meet those prices in order to attract new supplies 
or else contributes further to ‘‘freezing’’ New York-serving 
pipelines out of the area for new purchases. Each addi- 
tional FPC certification of such initial price levels raises 
still higher the cost of gas previously dedicated to New 
York consumers by virtue of its added effect on redetermi- 
nation clauses in gas purchase contracts of New York- 
serving pipelines. 
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We were also prepared to oppose, with equal intensity, 
unconditional authorization of 23.55¢ initial prices for 
proposed southern Louisiana sales to Coastal. For the 
past several years PSC has consistently objected to FPC’s 
carte blanche authorization of similar unsupported initial 
prices for sales to our pipelines. In each instance our 
objections have been overruled. In each instance FPC has 
justified its action in the proceeding involving the New 
York pipeline by citation of and reliance upon its decisions 
certificating those prices for sales to other pipelines, 
including those from whose certificate proceedings it had 
excluded PSC® In each instance PSC has been compelled 
to appeal to the Courts.?° In each judicial review proceed- 
ing PSC has been confronted with respondent’s argument 
to the Court (always seconded by the producers and the 
pipelines) that New York-serving pipelines must, in order 
to attract new supplies, be authorized to pay and their 
producers must be authorized to extract as much as FPC 
has authorized other pipelines to pay and other producers 
to receive, notwithstanding that the propriety of the latter 
amounts has never been demonstrated either by the pur- 
chasers, the sellers, or anyone else.” 

Although each appeal which has reached conclusion has 
been decided adversely to FPC,” to date respondent has 
not been deterred from pursuing its customary practice— 
that of (1) excluding PSC from a certificate proceeding 

9 See respondent’s certificate decisions in Continental Oil Company, 17 
F. P. C. 880 (June 24, 1957) ; Transcontinental Gas Pipe Line Corp., 20 
¥. P. C. 264 (September 4, 1958) ; Texas Gas Transmission Co., 22 F. P. C. 
378 (August 10, 1959) ; The Superior Oil Co., 22 F. P. C. 369 (August 10, 
1959) ; Sunray Mid-Continent Oil Company, 22 F. P. C. 361 (August 10, 


1959) ; The California Company, 22 F. P. C. 252 (August 10, 1959) ; and 
Sun Oil Company, 22 F. P. C. 351 (August 10, 1959). 


10 The appeals still pending are Public Service Com’n v. Federal Power 
Com’n (U.S. C. A., D. C.) No. 15461; U. G.I. v. F. P. C. (Sth Cir.) Nos. 
18112 and 18113; bid. (10th Cir.) No. 6280. PSC is an intervener in 
support of petitioner U. G. I. in each of the last three. 


11 See e.g., FPC’s brief to this Court in P. S. C. v. F. P. C., No. 15461, 
at pp. 8-14 and at ftn. 21. 


12 Atlantic R’f’g Co. v. P. S. C., 360 U. S. 378 (June 22, 1959) —Catco; 
Public Serv. Com’n v. Fed. Power Com’n, 361 U. S. 195 (December 14, 
1959)—Transco-Seaboard; and U. G. J. v. F. P. C. (9th Cir.) No. 16692, 
October 31, 1960, not yet officially reported. 
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involving pipeline X; (2) then unconditionally certificating 
out-of-line initial prices for sales to pipeline X; (3) next 
authorizing the same prices in another proceeding, over 
PSO’s objections, for sales to a New York-serving pipeline; 
and (4) finally, justifying the whole procedure on the 
claimed ground that what was done in step (3) was sus- 
tained, supported and rendered lawful, necessary and 
proper by what had already been done in step (2). So 
long as that pernicious practice persists, PSC’s ‘‘interest”’ 
in proceedings like the instant one, does and obviously 
must, remain untempered. 


Petitioner’s Attempts to Intervene 
in the Proceeding Below. 


For the foregoing reasons petitioner again conceived 
that its obligation to the gas consuming public of New York 
required, more urgently than ever, its intervention in the 
proceeding below to oppose unconditional certification of 
the proposed instant out-of-line initial prices in the Texas 
Gulf Coast and southern Louisiana areas (the source of 
almost all of the gas consumed in New York), or at least 
to insist that it finally be demonstrated by evidence that 
such prices are required by the public convenience and 
necessity—a requirement respondent itself has consistently 
refused to impose. 

As we had done in the Trunkline, Texas Illinois and 
Peoples proceedings, PSC first proceeded in accordance 
with respondent’s applicable intervention requirements 
as set forth in Sections 1.8(a) (1) and 1.37(f) of its Rules of 
Practice and Procedure. On December 29, 1959 we filed 
the Notice of Intervention authorized therein. 

As it had done just a few days before in the Peoples pro- 
ceeding, respondent here denied our intervention categor- 
ically on the alleged ground that ‘‘the Public Service Com- 
mission of the State of New York has not shown good and 
sufficient cause which would warrant the granting of inter- 
vention in these proceedings’”’ (R. 5525). 

Petitioner filed a timely application for rehearing and 
reconsideration of respondent’s order. We pointed out (1) 
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that “good and sufficient cause’? had not been found lacking 
for our intervention in the first (1956) Houston proceeding, 
which was identical with the instant proceeding except that 
the initial prices here, involving both Texas and southern 
Louisiana sales, were even more deleterious to PSC than 
those in issue in the earlier case, involving only Texas 
sales; (2) that our interest in this proceeding was identical 
with our interest in the first Houston case, where our inter- 
vention had been found ‘‘warranted’’, except that such 
interest had grown more acute as a result of the injurious 
effect of that earlier proceeding on the New York gas con- 
sumer; and (3) that the proven accuracy of our predictions 
of aggrievement in the earlier proceeding demonstrated 
the validity of our position on the merits in that case and, 
a fortiori, at the very least demonstrated the necessity for 
our participation in the present one to protest repetition or 
aggravation of that aggrievement (R. 5533-45). 

FPC responded, as indicated above, by denying the appli- 
eation on the ground that the injury we anticipated as a 
result of this proceeding, was ‘‘remote’’ and ‘‘conjectural’’ 


—notwithstanding its now obvious error in so character- 
izing the injury we anticipated, and have since experienced, 
as a result of the earlier proceeding. 


The Decision on the Merits 
in the Proceeding Below. 


On July 1, 1960 respondent issued an order severing all 
but a few of the producer dockets from the consolidated 
proceeding below for disposition pursuant to the shortened 
procedures provided by Section 1.32 of the Commission’s 
Rules of Practice and Procedure. On September 19, 1960, 
after a perfunctory ‘“‘hearing’’ at which no evidence respect- 
ing price was submitted, respondent issued an order certifi- 
cating, without condition as to initial price, the sales pro- 
posed in the severed producer dockets. Ohio Oil Company, 
Doc. No. G-17896, et al, 24 FB. P.O. --nessnsccneecnescnvsenns 
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Statement of Points Relied on by Petitioner. 


1. The Commission erred in denying PSC’s interven- 
tion in the proceeding below after its receipt and filing of 
PSC’s Notice of Intervention therein on December 29, 1959. 


2. The Commission erred in refusing to rescind or to 
vacate its order denying PSC’s intervention in the pro- 
ceeding below upon its receipt of PSC’s ‘¢ Application for 
Rehearing and Reconsideration of Order Denying Inter- 
vention’? dated April 29, 1960. ‘This Application demon- 
strated that petitioner was one who would be bound by the 
Commission’s decision to be made in the proceeding below 
and was therefore entitled to intervene. 


Summary of Argument. 


I. Petitioner’s first argument in this case is identical 
with that asserted in its briefs in Nos. 15366 and 15854, 
filed concurrently herewith. It is our position that peti- 
tioner, a State regulatory commission, was entitled to 
intervene in the proceeding below as of right, under the 
provisions of the Natural Gas Act and of respondent’s 
Rules of Practice and Procedure, by the filing of Notice. 

Section 15(a) of the Natural Gas Act, 15 U. S. C. 
717n(a), provides: 


«|. In any proceeding before it, the Com- 
mission in accordance with such rules and regula- 
tions as it may prescribe, may admit as a party any 
interested . . . State commission . . . [other enum- 
erated persons] ... or any other person whose par- 
ticipation in the proceeding may be in the public 
interest.’’ 


The rules and regulations which have been prescribed 
by the Commission under this statutory provision appear 
at Sections 1.37(f) and 1.8 of FPO’s Rules of Practice 
and Procedure, 18 C. F. RB. 1.87(f) and 1.8. They effectu- 
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ate the distinction made by the statute between govern- 
mental agencies and private persons. Sections 1.37(f) 
and 1.8(a)(1) are expressly applicable to intervention by 
State commissions and municipal agencies having similar 
rate regulatory jurisdiction. Sections 1.8(a)(2)-(f) are 
expressly applicable to intervention by ‘‘any (other) per- 
son.’? The former authorize State commission interven- 
tion simply by the filing of Notice. No order by the Com- 
mission is required. No answers by objecting parties are 
permitted. The latter permit intervention only by order 
of the Commission, upon a petition to intervene, after 
expiration of the time provided for filing answers and 
objections by other parties. 

Petitioner initially attempted to intervene in the pro- 
ceeding below by Notice of Intervention, filed pursuant 
to Sections 1.37(f) and 1.8(a)(1) of respondent’s Rules, 
the sections applicable to State commissions. We submit 
that PSC’s intervention was fully effected thereby and 
was not subject to ‘‘denial’’ or, more accurately, to uni- 
lateral negation by respondent. Respondent’s Rules do 
not authorize its ad hoc exclusion of State regulatory 
Commissions whose intervention may be effected by Notice 
thereof. Nor do respondent’s Rules empower it to alter 
or add to the requirements therein prescribed for inter- 
vention by such public bodies.** 


Il. Petitioner’s application for rehearing and recon- 
sideration of respondent’s order denying its intervention 
requested, in the alternative, that the matters therein set 
forth be regarded as a petition for intervention, pursuant 
to Section 1.8(b) of respondent’s Rules of Practice and 
Procedure. 

That application set forth specific facts establishing 
‘can interest which [would] be directly effected and which 
[was] not adequately represented by existing parties and 


18“Agency action that substantially and prepaaicialy violates the 
seency Se cannot stand.” Sangamon Valley TV Corp. v. U. S., 
269 F. 2d 221, 224 (1959). To the same effect see 
SERion “S06 of the Natural Gas Act itself. 
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as to which petitioner [would] be bound by the Commis- 
sion’s action in the proceeding,”’ under Section 1.8(b) (2). 
Accordingly, we submit, the ‘‘Application for Rehearing, 
etc.”? amply demonstrated that petitioner was a person 
entitled to an order permitting its intervention under 
Section 1.8(a)(2), even if Section 1.8(a)(1) were totally 
inapplicable. Respondent erred in refusing to issue such 
an order. 

No additional ‘‘showing’’ was necessary to perfect peti- 
tioner’s right to intervene nor was one called for or per- 
mitted by respondent’s orders denying intervention. None 
of the facts set forth in petitioner’s ‘Application for 
Rehearing, etc.’? were denied, disputed or challenged. 
These facts concerned events that had occurred, testimony 
that had been given, prices that had been certificated and 
contractual clauses that not only (1) had been executed in 
writing, but (2) had already come into actual operation 
and effect according to their terms and (3) expressly pro- 
vided that they were to do so again. They were all matters 
of record. Respondent simply disagreed (erroneously) with 
our claim that these facts established and demonstrated an 
interest requiring PSC’s intervention. Cf. National Coal 
Assn. v. Federal Power Com’n, 89 Spp. D.C. 135, F. 2d 462, 
466 (1951). 

Tl. Petitioner’s claim that it would be bound by the 
decision below was based in part upon the contention that 
the prices certificated for sales to Trunkline, Texas Illinois, 
Peoples (and now to Coastal) were the prices which respond- 
ent would thereafter bless for comparable sales to all pipe- 
lines, including New York-serving pipelines, in the affected 
areas. That contention has already proven to be the fact. 
Respondent has made public announcement that it will 
(unless restrained) certificate virtually automatically any 
Texas District 2, 3 and 4 and any southern Louisiana sale 
of new gas supplies at prices up to and including the levels 
it here condoned. Statement of General Policy No. 61-1, 
September 28, 1960, as amended October 25, 1960, 24 F. P. C. 

, (Appendix B hereunto annexed). 
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ARGUMENT. 
I. 


Petitioner, a state regulatory commission, was 
entitled to intervene as of right under Section 1.8(a) (1) 
of respondent’s rules by the filing of notice. 


On December 29, 1960, petitioner prepared and mailed 
to respondent a Notice of Intervention in the proceeding 
below. Its text was composed of the following sentence: 


‘‘Public Service Commission of the State of New 
York, a regulatory body of the State of New York, 
having jurisdiction to regulate rates and charges for 
the sale of natural gas within said State, hereby gives 
notice that it intervenes in these proceedings.’’ 
(R. 4918). 


It was an exact duplicate of literally scores of other Notices 
of Intervention filed by petitioner, without objection or 
opposition, in other FPC proceedings. It did not contain a 
statement of petitioner’s specific interest in the proceeding. 
It did not contain extrinsic evidence that petitioner’s 
‘¢participation’’ in the proceeding would be ‘‘in the public 
interest.’? This was not required. PSC’s Notice was in 
complete conformity with respondent’s Rules applicable to 
intervention by State regulatory commissions. Sections 
1.37(f£) and 1.8(a) (1) of the Commission’s Rules of Practice 
and Procedure. 

On December 31, petitioner’s Notice of Intervention was 
received and filed by respondent. At that time, we submit, 
according to the plain and unambiguous language of 
respondent’s Rule, petitioner’s status as a party intervenor 
became effective without any action by the Commission. 
Thereafter, we submit, respondent lacked any authority to 
exclude petitioner from participation in its proceeding. 

On March 31, 1960, respondent nevertheless felt ‘‘com- 
pelled’? to deny petitioner’s intervention. The order was 
based upon respondent’s conclusion that “good and sufii- 
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cient cause (had) not been shown that participation by 
(PSC) in this consolidated proceeding may be in the public 
interest’? (R. 5525). 

In excluding petitioner from the proceeding on this 
ground, respondent acted unlawfully and in flagrant viola- 
tion of its own Rules. State commission intervenors, unlike 
private petitioners for intervention, are not required by 
respondent’s Rules to demonstrate ‘‘good and sufficient 
cause’? that their participation would be in the ‘public 
interest.” Compare Sec. 1.8(a)(1) with Sec. 18(b) of 
respondent’s Rules. In any event, it is axiomatic that such 
would be the case. State regulatory commissions, unlike 
private petitioners for intervention, have no private or 
non-public interests to promote or protect. Their partici- 
pation in FPC proceedings, as in every other activity and 
function they undertake, is and must be, as a matter of 
law, undertaken and pursued for no other purpose or 
‘“ceanse’? but that of representing and serving the ‘‘public 
interest.”? Moreover, the Natural Gas Act, unlike other 
Federal regulatory statutes, expressly provides for, con- 
templates and encourages close cooperation between FPC 
and State regulatory commissions to accomplish the objec- 
tives of the Act. See Sections 17, 9(b) and 14(a) of the 
Act. And the principal objective of that Act is ‘‘to under- 
write just and reasonable rates to the consumers of natural 
gas.’? Catco, supra, at p. 388. 

It is a sadly ironic commentary on respondent’s inter- 
pretation of this statute that the Commission had no diffi- 
culty in finding that the participation of numerous private 
intervenors in support of the applications at the proposed 
producer initial prices would be in the public interest 
(R. 5526-31). It was only in the participation of a sister 
regulatory commission that respondent was unable to 
detect ‘‘good and sufficient cause” or “public interest.” 
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Il. 


In any event, petitioner was entitled to an order 
permitting its intervention under Section 1.8(a) (2) as 
a person having a right to intervene and an interest of 
such nature that its intervention was necessary under 
Section 1.8(b). 


In its application for rehearing and reconsideration of 
respondent’s order denying its right to intervene by Notice, 
PSC set forth facts demonstrating that it had a right to 
intervene as a person who would ‘‘be bound by the Com- 
mission’s action in the proceeding”’ under Section 1.8(b) (2). 


a. The effect of this proceeding on 
initial price levels in the area. 


We noted the fact—documented by repeated prior 
experience, corroborated by the sworn testimony of pipe- 
line witnesses in respondent’s certificate proceedings, 
admitted by the sworn testimony of producer witnesses in 
respondent’s certificate proceedings, apprehended immedi- 
ately by the Supreme Court of the United States and 
implicitly acknowledged time and time again by respondent 
in its own certification decisions and briefs to reviewing 
Courts*—that initial prices authorized by FPC in certifi- 
cate proceedings involving sales to non-New York-serving 
pipelines invariably, inevitably and unavoidably become 
the floor for sales to other pipelines, including New York- 
serving pipelines, in the gas buying area. In our view that 
fact alone constituted more than a sufficient ‘‘showing”’’ 
that petitioner would be ‘‘bound’’? by the Commission’s 
“taction’? (i.e., by the certificates issued) in the proceeding 
below, and constituted more than a “good and sufficient 
cause’? for our intervention therein. 


14“The price certificated (by FPC in the Catco Proceeding) will in 
oe the floor for future contracts in the area.” Catco, supra, at 
P. 


15 See footnotes 9 and 11, supra. 
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b. The effect of this proceeding on 
existing price levels in the area. 


In addition, however, we also emphasized that New York 
gas consumers represented by PSC would be ‘‘bound’’ in 
another sense by the decision in the proceeding below. 
Many of the existing gas purchase contracts of New York- 
serving pipelines in the areas involved in this proceeding 
contain favored nations or price redetermination clauses. 
These contractual provisions, by their very terms, contem- 
plate and call for increased prices for the subject gas sales 
by reference to and on the basis of prices subsequently paid 
for other gas sales, including those in which the gas may 
be destined for delivery to and consumption in other states. 

The moment the process is set in motion by respondent’s 
certification of higher prices for such other sales, the result- 
ing aggrievement to the New York consumer is preordained 
and, for all practical purposes, automatic. The producer 
supplier of the New York-serving pipeline thereafter com- 
putes and files for his contractually permitted rate increase ; 
the New York-serving pipeline, in turn, files its rate increase 
application based upon the so-occasioned higher cost of 
purchased gas; the local distribution company customers 
of the pipeline necessarily seek to recoup their increased 
pipeline-purchased gas expenses; and the ultimate gas 
consumer in New York again becomes the unwilling but 
captive financier of the entire operation—and this, not- 
withstanding the fact that he has not and will not receive 
the slightest benefit in return. Moreover (1) producer and 
pipeline rate increase filings are automatically made effec- 
tive, under the Natural Gas Act, after a maximum suspen- 
sion period of 5 months; (2) just and reasonable producer 
prices have not yet been determined by respondent for 
any major producer (and there is no indication that any 
such determination will be made in the foreseeable future) ; 
and (3) respondent has held that increased producer prices 
are immune from ‘‘collateral attack’? in related pipeline 
rate proceedings.* It is, therefore, readily apparent that 


16 Tennessee Gas Transmission Company, 14 F. P. C. 860, 861 (1955). 
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no interference with or interruption of this process (ie., 
the progress of higher gas prices from producer to con- 
sumer) has yet occurred or is to be expected at the hands 
of FPC. 

Thus New York consumers repeatedly have been com- 
pelled to pay higher charges for gas supplies long ago dedi- 
cated to their use at lower rates. That result has stemmed 
directly from respondent’s certifications of other producer 
sales to other pipelines in the fields of supply, although there 
may have been several, purely formal intermediate steps en 
route. Accordingly, unless PSC is permitted to intervene at 
the source of the New York consumers’ aggrievement, the 
latter have absolutely no safeguard against continuation 
and repetition of the same kind of injury. 

The best illustration of this process is one drawn from 
actual experience. 

Most of the Texas Gulf Coast gas purchase contracts 
of Tennessee Gas Transmission Company, a major New 
York-serving pipeline, contain price redetermination 
clauses. These clauses provide that on certain fixed rede- 
termination dates the existing contract price will be 
increased to the level of the average of the three highest 
prices for comparable sales to any pipeline in the area. 

Between 1954 and 1959 Tennessee filed four rate increase 
applications. In chronological order, they were assigned 
FPC Docket Nos. @-5259, G-11980, G-17166 and G-19983. 
Hach became effective within 5 months after filing and the 
progressively higher rates reflected in each were thereafter 
charged to Tennessee’s customers, including New York dis- 
tribution companies and gas consumers. The following 
tabulation was prepared from statements submitted by 
Tennessee in support of those filings. We believe it reveals 
eloquently both the magnitude and the cause of Tennessee’s 
increased costs of purchased gas in the very Districts 
involved in the proceeding below. 


Tennessee Gas Transmission Company: Cost of Purchased Gas 1954-1959 (Adjusted) 
(As Claimed in Rate Filings) 


G-5259 (12 mos. ended 8/31/54) G-11980 (12 mos. ended 10/31/56) G-17166 (12 mos. ended 7/31/58) G-19983 (12 mos. ended 7/31/59) 
Me. $ [Mick Mcf. 3 Mef. $ $/Mick. Met. 8 £/Mek. 
74,779,021 8,423,159 11.26 75,094,042 8,425,943 . 67,437,328 10,562,764 15.66 64,999,349 10,155,166 15.62 
oe 89,950,033 12,410,304 13.80 82,761,581 11,297,527 7 68,731,124 11,271,273 16.40 72,192,197 11,844,538 16.41 
= 191,911,985 23,262,296 12.12 248,340,484 30,441,551 . 208,838,233 25,658,637 12.29 188,211,839 28,698,854 15.25 
356,641,039 $44,095,759 12.36 406,196,107 $50,165,021 : 345,006,685 $47,492,674 13.76 325,403,385 $50,698,558 15.58 
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This tabulation shows that Tennessee’s average cost of 
gas purchased in Texas Railroad Districts 2, 3 and 4 was 
3.22¢ per Mef higher in 1958-59 than in 1953-54. The total 
dollar increase involved was $6,602,799. The tabulation 
also shows, however, that the volume of gas purchased by 
Tennessee in these Districts in the later period was actually 
lower than the volume purchased in the earlier period. 
Obviously, therefore, Tennessee’s increased gas costs were 
not attributable, to any significant extent, to new gas acquisi- 
tions in the area at the more recent higher initial price 
levels. On the contrary, they were due, almost entirely, to 
redetermination-clause-engendered producer rate increases 
for previously dedicated supplies. 

These increases were based upon and calculated by 
reference to the highest prices paid—with respondent’s 
certificate authorization—for other purchases by other pipe- 
lines in these Districts. In District 4, where the bulk of 
Tennessee’s gas is purchased and where the major portion 
of its increased gas costs were incurred, the increased price 
specifically was redetermined by the inclusion, among the 
averaged prices, of one or two of the very Coastal initial 
prices which had been certificated, over PSC’s objections, in 
respondent’s 1956 (Houston) proceeding. 

This—the redetermination-clause-engendered, $544 mil- 
Tion increase in Tennessee’s existing prices in District 4, as 
a direct result of unconditional certification of Coastal’s 
initial prices—was the very ‘‘potential injury”? we had 
there sought to prevent. Respondent there found that 
“potential injury”’ to be ‘‘remote”’ and ‘‘conjectural.”’ Of 
course, it thereafter actually occurred. The repetition of 
this process was the very “potential injury’’ we sought to 
prevent in the proceeding below. Since respondent’s pro- 
ducer regulatory practices and policies have remained sub- 
stantially unchanged since 1956, the injury inevitably will 
be repeated on the next Tennessee price redetermination 
date. On that date, however, the average of the three highest 
sales prices in District 4 obviously will no longer be 15.25¢ 
per Mef as it was in mid-1959. Thanks to the Texas Minois, 
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Peoples and present Coastal certifications, it will be at least 
18¢ per Mcf and probably more if respondent continues its 
former practice of authorizing any initial prices demanded 
by natural gas producers. Yet respondent, apparently 
impervious to the lessons of experience, now finds our con- 
tentions too ‘‘remote’’ and ‘‘conjectural,”’ even to warrant 
our intervention! 

However, there is certainly nothing ‘‘remote’’ or ‘‘con- 
jectural”’ about the increased gas bill now paid by the 
New York consumer as a direct result of respondent’s 1956 
Houston certificate decision. In fact, we respectfully submit 
that the only thing ‘‘remote”’ or ‘‘conjectural”’ in the entire 
picture is the possibility that any redetermination-clause- 
engendered producer rate increase to Tennessee will ever 
be measured against the ‘‘just and reasonable’’ producer 
rate standard prescribed by the Natural Gas Act. Much 
more likely is the prospect (1) that many of the pending 
producer rate proceedings involving Tennessee’s suppliers 
will be terminated, without decision on the merits, in accord- 
ance with respondent’s recent policy announcement on the 
subject of escalated producer prices (see infra, p. 23) ; and 
(2) that other pending producer rate proceedings will 
remain in a state of suspended animation where they have 
reposed for several years, without hearing, without deci- 
sion, without Commission action of any kind, but with the 
increased prices fully in effect and paid for by the ultimate 
gas consumer. ; 

This, we respectfully venture to suggest, is not what 
this Court had in mind as the future of producer price 
regulation when it affirmed respondent’s exclusion of a 
would-be intervenor from a 1955 FPC producer certificate 
proceeding. Memphis Light, Gas & Water Div. v. Federal 
Power Commission, 100 App. D. C. 205, 243 F’. 2d 628. This, 
we respectfully venture to assert, renders that decision 
totally inapplicable in today’s context. 
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Ill. 


Petitioner’s claim of a right to intervene as repre- 
sentative of those who would be bound by the Com- 
mission’s decision in the proceeding below has been 
conclusively borne out by subsequent events. 


For the reasons indicated above, petitioner believes it 
was perfectly apparent from the inception of the proceed- 
ing below and at all times thereafter that PSC would be 
“<bound”? by the Commission’s decision therein, exactly as 
it was “‘bound’’ by the Commission’s decision in the prior 
Coastal certificate proceeding—i.e., in the extremely practi- 
cal sense that prices certificated for sales to Coastal have 
had and will continue to have a direct, immediate and 
seriously adverse effect on the monthly gas bill presented 
to the New York consumer. Since that time, however, 
respondent itself has proven our point. 

On September 28, 1960, respondent abandoned the trans- 
parent pretense it here offered in excluding PSC from its 
high initial price certificate proceedings involving non- 
New York-serving pipelines. On that date, by a sua sponte 
promulgation in the nature of an administrative fiat beyond 
the realm of judicial review, it officially adopted an ‘‘area 
initial price policy.’ Statement of General Policy No. 61-1, 
24F.P.C. . In fact such a policy has been in actual, 
though unacknowledged, effect for several years. There- 
under any new high initial price certificated for sales to 
one buyer necessarily and inevitably became the initial 
price for all buyers in the same area. Now, having openly 
recognized and officially adopted this policy, respondent 
“‘urges’’ the intervention in any certificate proceeding of 
‘“‘all parties who may have an interest in changing the 
area price’’, notwithstanding its denial of petitioner’s 
intervention for that very purpose in the proceeding below. 
No longer, apparently, is PSC’s ‘‘full opportunity’? to 
intervene in certificate proceedings limited to New York- 


22 


serving pipelines deemed, even by respondent, an adequate 
safeguard for the interests of New York consumers. 

However, the Policy Statement is not important simply 
as a belated attestation of the validity of PSC’s contentions 
in support of its intervention efforts below. The Com- 
mission also listed therein a schedule of initial prices 
which will henceforth be ‘‘acceptable’’ to it in certificate 
proceedings involving proposed sales to all pipelines, 
including New York-serving pipelines, in the affected areas. 

The initial price ‘‘acceptable’’ to the Commission in 
Texas Railroad Districts 2, 3 and 4 is, not surprisingly, 18¢ 
per Mef, the price which was permanently certificated for 
the first time in Districts 2 and 4 in proceedings from which 
PSC was excluded"* and for the first time in District 3 in a 
proceeding wherein PSC’s contention that that price would 
become the prevailing initial price level for the District was 
labelled by respondent as ‘‘remote and conjectural.’’” 

Although the original Policy Statement declined to 
announce an ‘“‘acceptable’’ initial price level for southern 
Louisiana sales, out of deference to the Supreme Court’s 
orders of remand (pending) in the Catco and Transco- 
Seaboard cases, respondent’s restraint in that regard 
endured less than a month. On October 25, 1960, the State- 
ment was amended to announce an “‘acceptable’’ (to the 
Commission) level in that area too. It is 21.5¢ per Mef plus 
reimbursement for Louisiana severance taxes (2.3¢ per 
Mcf), a total price higher than the remanded Catco and 
Transco-Seaboard initial price levels but, not strangely, 
quite congenial to Coastal’s and other currently contested 
southern Louisiana purchase prices.” 


18 Public Service Commission of the State of New York v. Federal 
Power Commission, U.S. C. A., D. C. Nos. 15366 and 15854. 


19 Houston, Texas Gas & Oil Company, supra, p. 3. 


20 The General Policy Statement and the Amendment thereto are 
reprinted, infra, as Appendix B. 
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Any conceivable doubt that petitioner would be 
‘““hound’’, in so far as respondent is concerned, by the 
initial prices certificated in this and other proceedings from 
which petitioner was denied intervention, has thereby been 
definitively removed.” 

At the same time, any lingering hope that the con- 
sumers petitioner represents might some day be relieved 
of the redetermination-clause-engendered price increases 
now reflected in their monthly gas bills (such as those pre- 
cipitated by the first Houston certifications) was similarly 
put to rest; for the Policy Statement also lists a schedule 
of escalated producer prices which will henceforth be 
“acceptable” to the Commission without any necessity for 
proof of their justness and reasonableness. The ‘‘accept- 
able”’ escalated producer price level in Texas Railroad 
Districts 2, 3 and 4 is 14¢ per Mcf. Thus, it is apparently 
contemplated that pending producer rate proceedings 
involving escalated charges to New York-serving pipelines 
up to 14¢ per Mef will be terminated, though the increased 
rates have never been proven to be just and reasonable, 
and have never been justified by anything other than the 
contractual price redetermination clauses themselves. Of 
course petitioner does not concede that any such step would 
be legally sustainable. We bring the matter to the Court’s 
attention only as another illustration of respondent’s con- 
tradiction of its own thesis that New York consumers are 
not ‘affected’? by FPC’s certification activities respecting 
non-New York serving pipelines. They most certainly are 
and for that reason we respectfully request the assistance 
of this Court in securing our intervention and participation 
in the proceeding below. 


21 Of course, insofar as the Policy Statement purports to “fix” area 
price levels or prescribe in advance the ultimate outcome of this or any 
other certification proceeding, it is entirely without sanction or import. 
United Gas Improvement Co. Vv. Federal Power Commission, U.S. C. A., 
9th, No. 16692, October 31, 1960. 
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Conclusion. 


Respondent’s Orders of March 31 and May 31, 1960 
herein should be vacated and the case remanded with 
instructions to accord petitioner its intervention preroga- 
tives and for further proceedings in accordance with law. 


Respectfully submitted, 


Kenr H. Brown, 
Counsel, Public Service Commission 
of the State of New York, 
55 Elk Street, 
Albany 1, New York. 


Barpara M. Sucnow, 
Of Counsel. 


Dated: December 5, 1960. 
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APPENDIX A. 
Natural Gas Act. 


The pertinent provisions of the Natural Gas Act of June 
21, 1938, ¢. 556, 52 Stat. 821; as amended, 15 U. S. C. §§717- 
717w, are as follows: 


Section 15. (a) Hearings under this act may be held 
before the Commission, any member or members thereof, 
or any representative of the Commission designated by it, 
and appropriate records thereof shall be kept. In any pro- 
ceeding before it, the Commission in accordance with such 
rules and regulations as it may prescribe, may admit as a 
party any interested State, State commission, municipality 
or any representative of interested consumers or security 
holders, or any competitor of a party to such proceeding, 
or any other person whose participation in the proceeding 
may be in the public interest. 


(b) All hearings, investigations, and proceedings under 
this act shall be governed by rules of practice and procedure 
to be adopted by the Commission, and in the conduct thereof 
the technical rules of evidence need not be applied. No 
informality in any hearing, investigation, or proceeding 
or in the manner of taking testimony shall invalidate 
any order, decision, rule, or regulation issued under the 
authority of this act. [52 Stat. 829 (1938); 15 U. S. C. 
§717n] 

oF ° * es * e 

Federal Power Commission Rules of Practice 
and Procedure. 
§L8 Intervention 


(a) Initiation of intervention. Participation in a pro- 
ceeding as an intervener may be initiated as follows: 


(1) By the filing of a notice of intervention by a State 
Commission, including any regulatory body of the State or 
municipality having jurisdiction to regulate rates and 
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charges for the sale of electric energy, or natural gas, as 
the case may be, to consumers within the intervening State 
or municipality. 

(2) By order of the Commission upon petition to inter- 
vene. 


(b) Who may petition. A petition to intervene may 
be filed by any person claiming a right to intervene or an 
interest of such nature that intervention is necessary or 
appropriate to the administration of the statute under 
which the proceeding is brought. Such right or interest 
may be: 


(1) A right conferred by statute of the United States; 


(2) An interest which may be directly affected and which 
is not adequately represented by existing parties and as 
to which petitioners may be bound by the Commission’s 
action in the proceeding (the following may have such an 
interest: consumers served by the applicant, defendant, or 
respondent; holders of securities of the applicant, defend- 


ant, or respondent; and competitors of the applicant, 
defendant, or respondent). 


(8) Any other interest of such nature that petitioner’s 
participation may be in the public interest. 


(c) Form and contents of petitions. Petitions to inter- 
vene shall set out clearly and concisely the facts from which 
the nature of the petitioner’s alleged right or interest can 
be determined, the grounds of the proposed intervention, 
and the position of the petitioner in the proceeding, so as 
fully and completely to advise the parties and the Com- 
mission as to the specific issues of fact or law to be raised 
or converted, by admitting, denying or otherwise answering, 
specifically and in detail, each material allegation of fact 
or law asserted in the proceeding, and citing by appropriate 
reference the statutory provisions or other authority relied 
on. They shall in other respects comply with the require- 
ments of §§1.15 and 1.16. 
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(d) Filing and service of petitions. Petitions to inter- 
vene and notices of intervention shall be filed with the 
Commission within the time provided in any notice of the 
proceeding or in the order fixing date of hearing, but not 
less than 10 days before the date set for the commence- 
ment of the hearing, if any, except as otherwise specifically 
permitted by the Commission in extraordinary circum- 
stances for good cause as shown. Service shall be made as 
provided in 41.17. Where a person has been permitted to 
intervene notwithstanding his failure to file his petition 
within the time prescribed in this paragraph, the Commis- 
sion or presiding officer may, where the circumstances war- 
rant, admit any exhibit in evidence without requiring 
additional copies thereof to be produced for such intervener. 


(e) Answers to petitions. Any party to the proceeding 
or staff counsel may file an answer to a petition to intervene, 
and in default thereof, may be deemed to have waived any 
objection to the granting of such petition. If made, answers 
shall be filed within 10 days after the date of service of the 
petition, but not later than 5 days prior to the date set for 
the commencement of the hearing, if any, unless for cause 
the Commission with or without motion shall prescribe a 
different time. They shall in all other respects conform to 
the requirements of §§1.15 to 1.17, inclusive. 


(f) Notice and action on petitions—(1) Notice and 
service. Petitions to intervene, when tendered to the Com- 
mission for filing, shall show service thereof upon all par- 
ticipants to the proceeding in conformity with §1.17(b). 


(2) Action on petitions. As soon as practicable after 
the expiration of the time for filing answers to such petitions 
or default thereof, as provided in paragraph (e) of this 
section, the Commission will grant or deny such petition in 
whole or in part or may, if found to be appropriate, author- 
ize limited participation. No petitions to intervene may be 
filed or will be acted upon during a hearing unless permitted 
by the Commission after opportunity for all parties to 
object thereto. Only to avoid detriment to the public 
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interest will any presiding officer tentatively permit partic- 
ipation in a hearing in advance of, and then only subject to, 
the granting by the Commission of a petition to intervene. 


[18 C. F. R. §1.8.] 


§1.87 Cooperative procedure with State commissions. 


. ° s e ° ° 
(f£) Intervention by State commissions. Any interested 
State commission may, as a matter of right, intervene in any 
proceeding before the Federal Power Commission, as pro- 
vided in §1.8. 


[18 C. F. R. §1.37] 
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APPENDIX B. 


Unrren Strares or AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jzzome K. KuyKenpat1, Chairman; 
Freperick Sruscx and Artur Kure. 


Statement of General Policy No. 61-1 


Establishment of Price Standards to be Applied in Deter- 
mining The Acceptability of Initial Price Proposals and 
Increased Rate Filings by Independent Producers of 
Natural Gas. 


(Issued September 28, 1960) 


This statement establishing rate standards for inde- 
pendent producers of natural gas is issued on our own 
motion and is based on our experience gained after six 
years of regulation of independent producers under the 
Natural Gas Act. By this statement and the appended 
area price schedules we will set standards for initial and 
increased rate filings by producers for the sale of natural 
gas into interstate commerce. These standards will serve 
as a guide to us and to interested parties in determining 
whether proposed initial rates should be certificated with- 
out a price condition and whether proposed rate changes 
should be accepted or suspended. 

Since the Supreme Court’s 1954 decision in Phillips 
Petroleum Company v. Wisconsin, 347 U. 8. 674, holding 
that under the Natural Gas Act the Commission has juris- 
diction over the interstate transportation and interstate 
sale for resale of natural gas by independent producers, 
and that such producers are ‘‘natural-gas companies’’ 
under the Act, the Commission’s regulatory task has 
increased enormously in size and difficulty. In contrast 
to the regulation of less than 200 pipeline companies prior 
to the Phillips case, under this decision Commission regu- 
lation extends to several thousand independent producers 
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of natural gas. Although this producer segment of the 
natural gas industry differs from the pipeline transmission 
portion in fundamental particulars, its multiplicity of sales 
and services are now required to be covered by many 
thousands of rate and certificate filings under the Act. 

This ever-growing volume of additional rate and cer- 
tificate filings has placed an increasing burden not only on 
this Commission and other regulatory commissions, but on 
all those—consumers, producers, pipeline companies, and 
distributing companies as well—whose interests we must 
consider in administering the Act. It is essential, par- 
ticularly in the interest of the consumer for whose pro- 
tection the statute was enacted, that means be found for 
making the most effective use possible of the Commis- 
sion’s limited facilities in discharging the new and addi- 
tional duties called for by the regulation of producers of 
natural gas. In our opinion, the price standards estab- 
lished by this statement will aid in effectively applying 
the provisions of the Act to independent producers on a 
simple, clear and administratively feasible basis, and in 
a manner fair to all whose interests are affected by Com- 
mission regulation. Our many reasons for establishing 
these maximum acceptable rates as opposed to establish- 
ing rates based on a full cost-rate base hearing for every 
rate filing made by producers are set forth at considerable 
length in our opinion No. 338, Phillips Petroleum Co., 
Docket No. G-1148, et al., pp. 5 thru 12, issued on this date. 

Some further explanation is required of certain aspects 
of these area rate levels. The geographical areas which 
we have used are convenient and well known. They are 
not necessarily in complete accord with geographical and 
economic factors which may be relevant to the establish- 
ment of pricing areas. As experience and changing factors 
may indicate, we will change or alter these areas from 
time to time in order to eliminate such inequities as may 
appear to exist because of our use of geographical bound- 
aries. 

In arriving at the price levels for the various areas 
set forth in the appendix to this statement, we have con- 
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sidered all of the relevant facts available to us. Such 
consideration included cost information from all decided 
and pending cases, existing and historical price structures, 
volumes of production, trends in production, price trends 
in the various areas over a number of years, trends in 
exploration and development, trends in demands, and the 
available markets for the gas. Of necessity, we have not 
set forth the adjustments to these prices which must be 
made to take into account every possible provision of every 
contract which may affect the actual price, such as Btu 
adjustments, conditions of delivery, ete. The relevance of 
such adjustments to the basic contract price and the appro- 
priate established price standard must be considered as 
each filing is made. As it becomes apparent that certain 
adjustments have general applicability in a specific area, the 
area price standard will be revised and set forth in greater 
detail with regard to the exact sale conditions to which the 
rate applies. We should, however, make it clear that these 
present price standards apply to pipeline quality gas as 
that term is generally understood in each area and, except 
for the Louisiana prices, are inclusive of all taxes. 

Two price standards are set for each area. Initial prices 
in new contracts are, and in many cases by virtue of eco- 
nomic factors, must be higher than the prices contained 
in old contracts. For this reason, we have found it advis- 
able to adopt two schedules of prices, one pertaining to 
initial prices in new contracts and one pertaining to esca- 
lated prices in existing contracts. It is anticipated that 
these differences in price levels will be reduced and eventu- 
ally eliminated as subsequent experience brings about revi- 
sions in the prices in the various areas. 

It will be noted that we have omitted listing an initial 
price level for sales from Southern Louisiana and Missis- 
sippi. The proper initial price level for these areas is 
currently the subject of two hearings pursuant to Supreme 
Court decisions. Atlantic Refining Co. v. Public Service 
Commission, 360 U. S. 378; Public Service Commission v. 
F. P. C., 361 U. S. 195, F. P. C. Docket Nos. G-11024, et al., 
and G-13143, et al., respectively. Clearly, in light of these 
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cases, it would not be proper at this time for us to estab- 
lish® an initial rate level for these areas prior to a final 
determination of these cases. 

These price levels, as announced by Appendix A attached 
to this statement, are for the purpose of guidance and initial 
action by the Commission and their use will not deprive 
any party of substantive rights or fix the ultimate justness 
and reasonableness of any rate level. As with the areas, 
the prices will be adjusted from time to time as such facts 
as may come before us compel such adjustments. For the 
present, and in the absence of compelling evidence calling 
for other action by us, proposed initial sales of natural gas 
by independent producers which include rates higher than 
those indicated in the appendix attached to this statement 
shall be denied a certificate or certificated only upon the 
condition that lower rates be filed, and all rate changes filed 
under existing contracts which call for a rate exceeding the 
indicated price level in the attached appendix to this state- 
ment shall be suspended. 

Where a proposed price exceeds the indicated rate level 
and is therefore conditioned or suspended we will, in deter- 
mining whether the higher price is justified, not necessarily 
consider only the financial requirements of the individual 
producer proposing the price but will consider all of the 
above elements relevant to the industry generally in the 
area concerned. Similar evidence will also be required 
from purchasers or their customers who object to any of 
the price levels or any specific price. Our determination 
will be in the nature of setting a price for the gas itself 
from any source questioned and not necessarily a price 
applicable solely to the party proposing some other price. 
In this connection we urge that all parties who have any 
interest in changing an area price join in such a proceeding 
leading to a determination of a proper revision, if any, in 
an area price or in the geographical area itself. As there 
will undoubtedly be numerous parties with an interest in 
such a proceeding full use should be made of pre-hearing 


* On September 28, 1960, by errata notice, the word “establish” was 
to “announce”. 
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procedures to reduce the factual issues and consolidate fac- 
tual presentations to eliminate repetition and duplication of 
evidence. Because of the impossibility of giving detailed 
instructions for every proceeding, the precise course of each 
hearing and the admissibility and relevant weight of each 
type of evidence must be determined as hearings proceed 
and we expect to issue additional policy statements from 
time to time clarifying various aspects of these procedures 
and principles. The new area rate determinations resulting 
from such proceedings will represent final determinations 
of just rates for the areas involved as of the date of the 
decision and for prior periods. 


By the Commission. 
Joserx H. Gurripe 


Secretary. 


APPENDIX A 


(To Statement of 
General Policy 
No. 61-1) 


AREA PRICE LEVELS FOR NATURAL GAS 
SALES BY INDEPENDENT PRODUCERS 
(ALL RATES AT 14.65 PSIA) 


Initial Service Increased 
Area Rates/Mcf Rates/Mcf 


Texas 


District No. 15.0¢ 14.0¢ 
District No. 18.0¢ 14.0¢ 
District No. 18.0¢ 14.0¢ 
District No. 18.0¢ 14.0¢ 
District No. 14.0¢ 14.0¢ 
District No. 15.0¢ 14.0¢ 
District No. 7-b .. 14.0¢ 11.0¢ 
District No. 7-c .. 16.0¢ 11.0¢ 
District No. 16.0¢ 11.0¢ 


District No. 14.0¢ 14.0¢ 
District No. 10.... 17.0¢ 11.0¢ 


Lovistana 


not determined 13.7¢ (14.0¢ @ 
15.025 psia) 

16.6¢ (17.0¢ @ 13.7¢ (14.0¢ @ 
15.025 psia) 15.025 psia) 


not determined 13.7¢ (14.0¢ @ 
15.025 psia) 


Panhandle Area 11.0¢ 
Other 11.0¢ 
Carter-Knox 11.0¢ 


Kansas 11.0¢ 


Area 
New Mexico 


Permian Basin 
San Juan Basin 
CoLorapo 


Wvromine 


West Vircinia 
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Initial Service 
Rates/Mcf 


16.0¢ 


12.7¢ (13.0¢ @ 
15.025 psia) 


14.6¢ (15.0¢ @ 
15.025 psia) 


15.0¢ 


26.8¢ (28.0¢ @ 
15.325 psia) 


Increased 
Rates/Mcf 


11.0¢ 
12.7¢ (13.0¢ @ 
15.025 psia) 


12.7¢ (13.0¢ @ 
15.025 psia) 


12.7¢ (13.0¢ @ 
15.025 psia) 


23.9¢ (25.0¢ @ 
15.325 psia) 


B-8 


Unrrep Srares or AMERICA 


FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuyxenpa, Chairman; 
Freperick Srurck and Artuur Kure. 


First Amendment to Statement of General Policy No. 61-1 
(Issued October 25, 1960) 


In our Statement of General Policy No. 61-1, issued 
September 28, 1960, we did not announce a price level for 
initial sales from Southern Louisiana and Mississippi for 
the reason therein given. Subsequent to the issuance of our 
statement, we have found that the great number of proposed 
sales from this area involved in certificate proceedings 
renders it imperative that a price level be announced. The 
large amounts of gas vitally needed from this area for wide- 
spread interstate markets cannot be given consideration and 
certification consistent with the sales from other areas under 
our new policy unless all parties including our staff, pro- 
ducers and purchasers are aware of exactly what initial 
price level we feel is presently appropriate. 

We will, therefore, by this announcement amend the 
appendix to our Statement of General Policy, 61-1, to 
include a price level of 20.96 cents per Mef at 14.65 psia 
(21.5 cents per Mcf at 15.025 psia) for initial sales from 
Southern Louisiana and Mississippi. This level represents 
our judgment as to a proper price at this time, based upon 
current conditions and a full and careful consideration of 
all of the factors set forth in our original statement. It is 
intended to operate for sales not previously considered by 
us in connection with permanent certification. Previously 
certificated sales from this area, at the same or other price 
levels, were the result of our judgment of the situations at 
the time those cases came before us. The present announce- 
ment, of course, is neither a repudiation of our previous 
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decisions nor a prejudgment of the cases presently being 
reconsidered separately by us upon remand from the 
Supreme Court. 


By the Commission. Chairman KuyKEnpaLL dissenting. 


Josepx H. Gurewe, 
Secretary. 


BRIEF FOR AMICI CURIAE 
Coastal Transmission Corporation 
and 
Houston Texas Gas and Oil Corporation 


IN THE 


United States Court of Appeals 


For tae Disreict or Cotumsia Circuit 


No. 15,910 


Pusuic Service Commission ofr THE SraTe or New York, 
Petitioner, 


Vv. 
Fepera, Power Commission, Respondent. 


On Petition to Review Orders of the Federal 
Power Commission 


Rosert M. Scorr 
1001 Connecticut Avenue 
Washington 6, D. C. 
Leon M. Payne 
2200 Gulf Building 
Houston, Texas 


Attorneys for Amici Curiae 


Of Counsel: 
CLAMMER AND Scorr 
1001 Connecticut Ave., N. W. 
Washington 6, D. C. United States Court of Appeals 


Awnprews, Kurti, CaMPBELL ee For oe 
fom Soe Fi of Columbia Circuit 
2200 Gulf Building FEB 21 495] 


Houston, Texas 


Press or Byron S. ADaMs, WASHINGTON, D. ze 


CLERK 


QUESTIONS PRESENTED 


In the opinion of Amici Curiae, the questions presented 
are: 


1. Does Section 15(a) of the Natural Gas Act, as im- 
plemented by Sections 1.8(a)(1) and 1.37(f) of the Com- 
mission’s Rules of Practice and Procedure, entitle PSC to 
intervene, as a matter of right, in the proceedings below 
in which the subject gas is not destined for sale within the 
State of New York upon the mere filing of a Notice of Inter- 
vention which alleged only that PSC was a regulatory 
body having jurisdiction to regulate rates and charges for 
the sale of gas within the State of New York? 


2. Having failed to apply for rehearing of that order 
of the Federal Power Commission by which it was denied 
permission to intervene as an ‘‘interested party’’ which 
would be ‘‘bound’’ by the Commission’s decision, its ap- 
plication to intervene in such capacity having been made 
for the first time in its petition for rehearing of an order 


by which it was denied intervention as an ‘‘interested 
State Commission’’, can the PSC invoke the jurisdiction 
of this Court to review that order? 


3. As PSC based its claim of being an ‘‘interested 
party’? which would be ‘‘bound’? by the Commission’s 
decision in the proceeding below directly upon a practice 
allegedly followed by the Commission of utilizing a producer 
price certificated in a non-New York serving pipeline pro- 
ceeding as a basis for certificating a like producer price 
in a New York serving pipeline proceeding, does not this 
Court’s decision in Public Service Commission of the State 
of New York v. Federal Power Commission, No. 15,461, 
which precludes the Commission from utilizing the producer 
prices certificated in the proceedings below as a basis for 
certificating like producer prices in New York serving 
pipeline proceedings, eliminate the basis upon which PSC 
here directly predicates its interest in the proceedings 
below and render this appeal moot? 


TABLE OF CONTENTS 
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CouNTERSTATEMENT OF CASE 
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Summary oF ARGUMENT 


J—PSC Was Not Entitled to Intervention in the 
Proceedings Below Upon the Mere Filing of a 
Notice of Intervention Which Was Devoid of 
Any Showing of Interest Therein 


JI—PSC’s Failure to Seek Rehearing of the Order 
of May 31, 1960 Precludes This Court From 
Assuming Jurisdiction of PSC’s Objections to 
That Order 


IlI—The Basis Upon Which PSC Here Predicates 
Its ‘‘Interest”’ in the Proceedings Below Un- 
der Section 1.8(b) No Longer Exists 
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IN THE 


United States Court of Appeals 


For tae Disrricr or Couumsra Crcurr 
No. 15,910 


Pusric Service Commission or THE State or New York, 
Petitioner, 


v. 


FEDERAL Power Commission, Respondent. 


On Petition to Review Orders of the Federal 
Power Commission 


BRIEF FOR AMICI CURIAE 
Coastal Transmission Corporation 
and 
Houston Texas Gas and Oil Corporation’ 


COUNTERSTATEMENT OF CASE 


A number of independent producers filed applications for 
certificates of public convenience and necessity with the 
Federal Power Commission (Commission) in which each 
sought authority to sell natural gas to Coastal Trans- 
mission Corporation (Coastal) for resale in interstate 
commerce for ultimate public consumption. Coastal and 
Houston Texas Gas and Oil Corporation (Houston Texas), 


1 Submitted pursuant to Order dated August 30, 1960. 
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interstate natural gas transmission companies, filed inter- 
dependent applications for certificates of public convenience 
and necessity by which Coastal sought authority to trans- 
port and sell the natural gas it would purchase from the 
independent producers to Houston Texas and Houston 
Texas sought authority to transport and sell such gas to 
various proposed customers within the State of Florida 
for resale or ultimate consumption. None of the gas in- 
volved in the aforementioned applications is destined for 
delivery in the State of New York. 


By order of the Commission, dated December 11, 1959, 
all of the aforementioned applications were consolidated 
for hearing, and notices of intervention and petitions to 
intervene were required to be filed by January 6, 1960 
(R. 4685).* 


On December 31, 1959, Public Service Commission of 
the State of New York (PSC) filed a pleading entitled, 
“Notice of Intervention”’, the text of which was, as follows: 


‘Public Service Commission of the State of New 
York, a regulatory body of the State of New York, 
having jurisdiction to regulate rates and charges for 
the sale of natural gas within said State, hereby gives 
notice that it intervenes in these proceedings.” (R. 
4918). 


Pleadings in opposition to PSC’s intervention were filed by 
Coastal (R. 5410), Houston Texas (R. 5414), Shell Oil Com- 
pany (R. 5395), Tidewater and Getty Oil Company (R. 
5402), Socony Mobil Oil Company (R. 5430), and Amerada 
Petroleum Corporation (R. 5444). 


On March 31, 1960, the Commission denied PSC inter- 


1 Subsequently, additional independent producers filed similar applications 
for certificates of public convenience and necessity which were consolidated 
with the previously consolidated proceedings by order of the Commission, dated 
March 31, 1960 (R. 5519). Notices of Intervention and Petitions to Intervene 
previously filed in the proceedings were considered to have been filed in the 
proceedings as ultimately consolidated. (R. 5521-5522). 
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vention of the ground that PSC had failed to make any 
showing that it was ‘‘an interested State Commission as 
is required by Section 1.37(f) of the Commission’s Rules 
of Practice and Procedure’? (R. 5525). On May 2, 1960, 
PSC filed a pleading entitled ‘‘Application for Rehearing 
and Reconsideration of Order Denying Intervention’’. 
By that pleading, PSC (1) prayed that the Commission 
reconsider and rescind its order of March 31, arguing 
that all it was required to do under Sections 1.8(a) (1) 
and 1.37(f) to evidence its status as an ‘cinterested State 
Commission’? was to file the above-described Notice of 
Intervention, and (2) made certain allegations in an 
attempt to intervene ‘‘in the alternative’ under Section 
1.8(b) as an ‘interested party’? which would be ““bound’’ 
by the decision (R. 5533-5545). 


The Commission, by order of May 31, 1960 entitled, 
“‘Order Denying Application for Rehearing and Reconsid- 
eration of Order Denying Intervention”’, affirmed its origi- 


nal holding and it denied intervention to PSC on the ground 
that the interests shown by PSC were too remote and con- 
jectural to warrant intervention (R. 5553-5554). PSC 
did not seek rehearing of that order. 


STATUTES INVOLVED 
The statutes involved are: 
Section 15(a) of the Natural Gas Act: 


‘‘Hearings under this act may be held before the 
Commission, any member or members thereof, or any 
representative of the Commission designated by it, 
and appropriate records thereof shall be kept. In any 
proceeding before it, the Commission in accordance 
with such rules and regulations as it may prescribe, 
may admit as a party any interested State, State 
commission, municipality or any representative of 
interested consumers or security holders, or any com- 
petitor of a party to such proceeding, or any other 
person whose participation in the proceeding may be 
in the public interest.”? (15 U.S.C. §717n) 
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Section 19(a) of the Natural Gas Act, in pertinent part: 


‘Any person, State municipality, or State Commis- 
sion aggrieved by an order issued by the Commission 
in a proceeding under this chapter ° * * may apply 
for a rehearing within thirty days after the issuance 
of such order. The application for rehearing shall 
set forth specifically the ground or grounds upon 
which such application is based. * * * No proceeding 
to review any order of the Commission shall be 
brought by any person unless such person shall have 
made application to the Commission for a rehearing 
thereon. * * * ”? (15 U.S.C. § 717r) 


Section 19(b) of the Natural Gas Act, in pertinent part: 
“Any party to a proceeding under this chapter 


aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the circuit court of appeals * * * by filing in such 
court within sixty days after the order of the Com- 


mission upon the application for rehearing, a written 


petition praying that the order of the Commission be 
modified or set aside in whole or in part. * * * No 
objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have 
been urged before the Commission in the application 
for rehearing unless there is reasonable ground for 
failure to do so. * * * ” (15 U.S.C. § 717r) 


SUMMARY OF ARGUMENT 


Section 15(a) of the Natural Gas Act requires that a 
State regulatory commission desiring to intervene in a 
proceeding before the Commission in such capacity shall 
make a ‘‘showing’’ which will permit the Commission to 
determine that it is an ‘‘interested State Commission’’. 
Since the gas which was the subject of the proceedings 
below was not destined for sale or distribution within the 
State of New York, PSC’s attempt to intervene in those 
proceedings as an ‘‘interested State Commission’’ by the 
filing of a Notice of Intervention which alleged only that 
PSC had jurisdiction to regulate rates and charges for the 
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sale of gas within the State of New York was correctly 
denied by the Commission. 


This Court has no jurisdiction to review the order of 
May 31, 1960, wherein the Commission denied that attempt 
of PSC to intervene as an ‘‘interested party’? which would 
be “bound”? by the Commission’s decision, since that 
denial was an original denial of a new and independent 
attempt of PSC to intervene of which PSC has not peti- 
tioned for rehearing. 


Assuming, arguendo, that this Court has jurisdiction to 
review the Commission’s denial of intervention to PSC 
as an ‘‘interested party’’ which would be ‘‘bound”’ by the 
Commission’s decision, the basis upon which PSC pred- 
icated its interest in the proceedings below has been 
eliminated by this Court’s decision in Public Service Com- 
mission of the State of New York v. Federal Power Com- 
mission, No. 15,461. PSC predicates its interests in the 
proceedings below directly upon an alleged ‘‘practice’’ of 
the Commission of utilizing prices certificated in one pro- 
ceeding as a basis upon which to certificate like prices in 
another proceeding. In the above-mentioned case, this 
Court held that such practice was erroneous and pro- 
scribed its use by the Commission. Since the producer 
prices certificated in the proceeding below cannot now be 
used by the Commission as a basis upon which to cer- 
tificate like prices in proceedings involving sales of gas to 
New York serving pipelines, PSC has no interest in the 
proceedings below. 
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ARGUMENT 
I 


PSC WAS NOT ENTITLED TO INTERVENTION IN THE PRO- 
CEEDINGS BELOW UPON THE MERE FILING OF A NOTICE 
OF INTERVENTION WHICH WAS DEVOID OF ANY SHOWING 
OF INTEREST THEREIN 
The gas which is the subject of the proceedings below 
is destined for sale and distribution solely within the State 
of Florida; none of the gas will be sold or distributed 
within the State of New York. 


PSC attempted to intervene in those proceedings by 
filing a pleading entitled, “Notice of Intervention’’, in 
which PSC alleged only that it was a regulatory body 
which had jurisdiction to regulate rates and charges for 
gas sold within the State of New York. The Commission, 
noting that the gas was not destined for ‘‘resale or ulti- 
mate consumption in the New York State market area’’, 
denied PSC intervention on the ground of PSC’s ‘‘com- 


plete failure to make a showing that it is an interested 
State Commission as is required by Section 1.37(f) of the 
Commission’s Rules”? (R. 5525). 


This action of the Commission was completely correct. 
Section 15(a) of the Natural Gas Act, as implemented by 
Sections 1.8(a)(1) and 1.37(f) of the Commission’s Rules 
of Practice and Procedure, does not entitle a State Com- 
mission, as a matter of right, to intervention merely upon 
the filing of a Notice of Intervention which is barren of 
any allegation from which its ‘cinterest?? in the proceed- 
ing may be determined by the Commission; a State Com- 
mission desiring to intervene in a proceeding before the 
Commission is “‘bound under Section 15(a) of the Natural 
Gas Act to make a showing that would call for exercise of 
the Commission’s discretion permitting intervention.’’ 
Memphis Light, Gas & Water Division v. Federal Power 
Commission, 100 U.S. App. D. C. 205, 212, 243 F. 2d 628, 
633 (1957). That PSC has authority to regulate rates 
and charges for gas sold within the State of New York is 
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not a sufficient ‘‘showing’’ to warrant its intervention as 
an ‘interested State Commission’? in proceedings in which 
the subject gas is not destined for the State of New York. 


1 


PSC’S FAILURE TO SEEK REHEARING OF THE ORDER OF 
MAY 31, 1960 PRECLUDES THIS COURT FROM ASSUMING 
JURISDICTION OF PSC’S OBJECTIONS TO THAT ORDER 

PSC claimed in its Petition for Review that it was 
aggrieved by two orders of the Commission: (1) the order 

dated March 31, 1960 and (2) the order dated May 31, 1960 

(Pet. for Rev., pp. 1, 7). In its Brief, PSC adheres to its 

position that it was aggrieved by both of those orders. 

(PSC Br., pp. 1, 10). PSC sought rehearing of the order 

dated March 31, 1960; it did not seek rehearing of the 

order dated May 31, 1960.2 


We respectfully submit that, although PSC claims it 
is aggrieved by both orders, the failure of PSC to apply for 


a rehearing of the May 31, 1960 order precludes this Court 
from entertaining PSC’s objections to that order. 


By the plain terms of Sections 19(a) and 19(b) of the 
Natural Gas Act, as amended, the only order of which 
review may be sought is that by which a party is aggrieved: 


“‘Any person, State, municipality, or State Com- 
mission aggrieved by an order issued by the Com- 
mission in a proceeding under this chapter * * * 
may apply for a rehearing within thirty days after 
the issuance of such order. The application for re- 
hearing shall set forth specifically the ground or 
grounds upon which such application is based. * * * 
No proceeding to review any order of the Commission 
shall be brought by any person unless such person shall 
have made application to the Commission for a rehear- 
ing thereon.’’ (Sec. 19(a), emphasis supplied). 


* * * 


1PSC does not allege in its Petition for Review or in its Brief that it 
sought rehearing of the order of May 31, 1960. 
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“Any party to a proceeding under this chapter 
aggrieved by an order issued by the Commission in 
such proceeding may obtain a review of such order 
in the circuit court of appeals * * * by filing in such 
court within sixty days after the order of the Com- 
mission upon the application for rehearing, a written 
petition praying that the order of the Commission be 
modified or set aside in whole or in part. * * * No 
objection to the order of the Commission shall be con- 
sidered by the court unless such objection shall have 
been urged before the Commission in the application 
for rehearing unless there is reasonable ground for 
failure to do so.’”? (Sec. 19(b), emphasis supplied). 


It is equally clear that the foregoing sections require, 
as a condition to invoking the jurisdiction of an appropriate 
U. S. Court of Appeals to review that order by which the 
party claims it is aggrieved, that the party must have 
filed with the Commission a petition for rehearing of that 
order. Federal Power Commission v. Colorado Interstate 
Gas Company, 348 U. S. 492 (1955). 


It is submitted that the orders of which review is here 
ought are two distinct and independent denials of two 
Yistinct and independent attempts of PSC to intervene 
in the proceeding below and that, being such, it was incum- 
bent upon PSC to seek rehearing of each in order for it 
‘o invoke this Court’s jurisdiction to review each. 


A review of the ‘‘Notice of Intervention”? filed by PSC 
with the Commission, the order of March 31, 1960, PSC’s 
pleading entitled ‘“‘Application for Rehearing and Recon- 
sideration of Order Denying Intervention’’, the order of 
May 31, 1960, PSC’s Petition for Review and its Brief 
filed herein shows that PSC made two independent attempts 
to intervene in the proceedings below; that such attempts 
were made pursuant to two different procedures* provided 


1 PSC agrees that Section 1.8(a)(1) provides for intervention by State 
Commissions which qualify as ‘‘interested State Commissions’” under Section 
1.37(f) and that Section 1.8(a) (2) authorizes the intervention of those 
parties which qualify under Section 1.8(b). (PSC Br. filed herein, pp. 10-11) 


9 


by the Commission’s Rules of Practice and Procedure and 
were ‘founded upon two independent’? grounds; that 
such attempts were made at different times; that such 
attempts were denied by the Commission by different orders 
and upon different grounds; that PSC acknowledges that 
it attempted to intervene under each of the two distinct 
and independent procedures; and that PSC recognizes 
that each of the orders was a separate and independent 
denial of distinct relief sought. 


PSC’s initial’? attempt to intervene was made by the 
filing of the afore-described Notice of Intervention. As 
stated by PSC, that Notice was filed pursuant to Sections 
1.8(a)(1) and 1.37(f) of the Commission’s Rules which 
relate to State Commissions.* 


By order of March 31, 1960, the Commission denied that 
attempt to intervene on the ground of PSC’s 


“complete failure to make a showing that it is an 
interested State Commission as is required by Section 
1.37(f) of the Commission’s Rules ”’ (R. 5525). 


On May 2, 1960, PSC filed a pleading entitled ‘‘ Applica- 
tion for Rehearing and Reconsideration of Order Denying 
Intervention”? (R. 5532-5546). In that pleading, PSC 
sought rehearing of the order of March 31, 1960, and, as 
PSC states, ‘‘requested, in the alternative, that the matters 
therein set forth be regarded as a petition for intervention, 
pursuant to Section 1.8(b)’* as an ‘interested party”’ 
which would be ‘“‘bound’’ by the Commission’s decision. 


The bifarious nature of that pleading—the seeking of 
rehearing and the seeking of original action—is made clear 
from analysis thereof. In seeking rehearing of the denial 

1 PSC Reply Brief filed in No. 15,366, p. 1. 

2 PSC Brief filed herein, pp. 8, 11. 

3 Petition for Review, pp. 3, 5, 6, 7; PSC Brief filed herein, pp. 8, 11, 13. 

4 PSC Brief filed herein, p. 10; Petition for Review, p. 6. 
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of intervention made in the order of March 31, 1960, PSC 
maintained that such denial was contrary to law and was 
arbitrary. To support its claim that such denial was con- 
trary to law, PSC contended that, as a State Commission, 
it was entitled to intervention upon the mere filing of its 
Notice of Intervention, since the mere filing thereof showed 
that it was an ‘‘interested State Commission’. It argued 
that the Commission’s refusal to grant it intervention 
upon such a filing was the result of ‘‘unwarranted confu- 
sion’’ on the part of the Commission of Section 1.37(f) 
which relates to ‘‘interested State Commissions’’ and Sec- 
tion 1.8(b) which relates to ‘‘interested parties’? which 
would be ‘‘bound”’ by the decision, and ‘‘that Section 1.8(b) 
was not applicable to its present effort to intervene in this 
proceeding’? (R. 5535, emphasis supplied). To support 
its claim that the order of March 31, 1960 was arbitrary, 
PSC stated that such action was inconsistent with previous 
action of the Commission whereby PSC had been granted 
intervention in a prior proceeding involving the purchase 


of gas by Coastal and that no explanation was given for 
such inconsistency. 


By the foregoing arguments, PSC challenged action 
that had been taken by the Commission, to wit, its holding 
that PSC was not entitled to intervention in the proceed- 
ings below, as a matter of right, upon the mere filing of 
the afore-described Notice of Intervention. 


After making the foregoing objections to the Commis- 
sion’s refusal to grant it intervention as an ‘‘interested 
State Commission’? upon the mere filing of its Notice of 
Intervention, PSC, in the same pleading, chose, as an 
alternative, to seek permission to intervene under Section 
1.8(b) as an “interested party’? which would be ‘‘bound”’ 
by the decision. To induce the Commission to grant it 
permission to intervene in such capacity, PSC made certain 
allegations which it claimed showed that it was an ‘‘inter- 


1 PSO Brief filed herein, pp. 11, 15; Petition for Review, p. 6. 
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ested party’? which would be ‘‘bound’’ by the Commission’s 
decision. By deliberately electing not to make such allega- 
tions in furtherance of, or as a part of, its attempt to 
intervene pursuant to Section 1.37(f) as an ‘<imterested 
State Commission”, PSC posed for original Commission 
action the question of whether those certain allegations en- 
titled it to be granted permission to intervene pursuant to 
Section 1.8(b) as an ‘‘interested party”’ which would be 
‘<bound”’ by the decision of the Commission. 


That PSC, by means of its pleading entitled, ‘‘Applica- 
tion for Rehearing and Reconsideration of Order Denying 
Intervention,’’ sought to obtain rehearing of action pre- 
viously taken or, in the alternative, original action is 
further shown by the prayers for relief contained in the 
“Conclusion”? of the pleading: 


“In view of the foregoing we respectfully request 
the Commission to grant reconsideration of the order 
denying our intervention, to rescind that order and 
accord full effect to PSC’s Notice of Intervention for 
the reasons stated in Paragraph 1 above or, im the 
alternative, to act favorably upon the instant appli- 
cation and petition for the reasons stated in Paragraphs 
TI and III above.’”’ (R. 5544, emphasis supplied). 


By its order of May 31, 1960, the Commission rejected 
PSC’s objections and arguments directed to its refusal to 
grant PSC intervention as an ‘interested State Commis- 
sion’? upon the mere filing of its Notice of Intervention, 
and, noting that, ‘‘for the first time”’ PSC had ‘‘apprised’’ 
it “‘of their interests,’’ the Commission denied PSC per- 
mission to intervene upon the ground that 


“the potential injury complained of by PSC is 
remote and conjectural. Memphis Light, Gas & Water 
Division v. Federal Power Commission, 243 F. 2d 628, 
et seq. (CADC, 1957). Accordingly, an adequate basis 
upon which intervention may be predicated has not 
been formulated.’’ (R. 5554) 


12 


Thus the Commission denied both PSC’s request for re- 
hearing and its attempt to intervene as an ‘‘interested 
party’? which would be ‘‘bound’? by the Commission’s 
decision. 


That the Commission’s denial of permission to intervene 
as an ‘‘interested party’? which would be ‘‘bound’’ by 
the decision was contained in the order entitled ‘‘Order 
Denying Application for Rehearing and Reconsideration 
of Order Denying Intervention’’, does not affect the fact 
that such denial was an original denial of relief. Such 
denial was not in explanation of, in furtherance of, or in 
modification of the order of March 31, 1960 which had 
denied PSC intervention as an ‘‘interested State Com- 
mission’? upon the mere filing of the afore-described 
Notice of Intervention; it was in direct response to PSC’s 
alternate attempt to intervene which was asserted for the 
first time in the pleading entitled ‘‘ Application for Rehear- 
ing and Reconsideration of Order Denying Intervention”’.* 


We submit that it is clear from the foregoing pleadings 
and orders that PSC made two independent attempts to 
intervene in the proceedings below, that the attempts to 
intervene in the proceedings were made at different times 
under different procedures and were based upon different 


1 Although the question here presented to the Court does not appear to 
have been raised in the Memphis Light case, supra, the attempt of the 
Memphis Light Division to intervene upon an alternate basis and the fact 
that such attempt was made for the first time in a petition for rehearing 
were noted by the Court: 


‘As new matter in the petition for rehearing, it was argued for the 
first time, that Memphis Division, a city department for the sale and 
distribution of gas, is a ‘regulatory’ body, within the meaning of the 
Commission’s Rule.19 Aside from the fact that Memphis had previously 
alleged and argued its position as a city gate customer of Texas Gas, 
which it seems to be, the Memphis Division was still bound under Section 
15(a) of the Natural Gas Act20 to make a showing that would call 
for exercise of the Commission’s discretion permitting intervention.’’ 
(pp. 211-212, emphasis supplied). 


1918 CFR. § 1.8 (1949). 
2015 U.S.C.A. § 717n (a). 
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grounds, and that each of the two orders was an original 
denial of distinct and independent relief sought by PSC. 
Farther demonstration of those facts may be had, however, 
by examination of PSC’s Petition for Review and Brief 
filed herein. 


PSC here claims that it is aggrieved by each order and 
here challenges each order, but upon different grounds. 
Its challenge to the order of March 31, 1960, is upon the 
ground that the Commission erred, as a matter of law, in 
refusing to accord it the status of intervenor under Sections 
1.8(a)(1) and 1.37(f) upon the mere filing of its Notice of 
Intervention. PSC reiterates the arguments it made to 
the Commission in its petition for rehearing of the order 
of March 31, 1960. 


The order of May 31, 1960, however, is here challenged 
upon an entirely different ground, i.e. that, PSC having 
shown that it was an ‘‘interested party’’ which would be 
‘<bound’? by the Commission’s decision, the refusal to grant 
PSC permission to intervene under Section 1.8(a)(2) and 
1.8(b) was ‘‘an abuse of discretion.’?* PSC’s argument 
in support of its charge of ‘‘abuse of discretion’? may be 
summarized, as follows: (1) The Commission relied upon 
this Court’s decision in Memphis Light, Gas & Water Divi- 
sion v. Federal Power Commission, supra, in holding that 
PSC’s interests were too remote and conjectural to war- 
rant intervention; (2) The Commission’s relzance upon the 
Memphis Light case as authority for its holding resulted 
in an ‘‘abuse of discretion’’, not because the Memphis 
Light decision is erroneous and ought to be overruled, but 
because that decision is now inapplicable as a result of 
“<producer initial price policies and practices’? which PSC 
alleges have been adopted and followed by the Commission 
since the Memphis Light decision.* 


— 


1 Question Two of Questions Presented (PSC Brief filed herein). 
2 See pages 15 to 18, infra. 
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The charge of ‘‘abuse of discretion’’ and the arguments 
in support thereof are made for the first time by PSC in 
its Brief filed herein. That charge and those arguments 
were never presented to the Commission for its considera- 
tion. At no time did PSC attempt to persuade the Com- 
mission that, because of ‘‘producer initial price policies 
and practices’? allegedly followed by the Commission since 
the Memphis Light case, the Memphis Light decision was 
not applicable and could no longer serve as authority upon 
which the Commission was entitled to rely in determining 
whether a party is an ‘‘interested party’’ which would be 
‘bound’? by the Commission’s decision. At no time was 
the Commission given an opportunity to reconsider, in the 
light of the allegations PSC now makes concerning ‘‘pro- 
ducer initial price policies and practices’’ allegedly followed 
by the Commission, its holding that PSC’s interests were 
too remote and conjectural to warrant intervention. The 
very purpose of a petition for rehearing is to present to 
the Commission for ifs consideration those grounds upon 


which a party believes the decision complained of to be 
erroneous; and that purpose was never fulfilled with respect 
to the order of May 31, 1960 which denied PSC permission 
to intervene as an ‘‘interested party’? which would be 
‘“‘hound”’ by the decision upon the authority of the Mem- 
phis Light case. 


We respectfully submit that the failure of PSC to seek 
rehearing of the order of May 31, 1960, wherein PSC was 
denied permission to intervene as an ‘‘interested party’’ 
which would be ‘‘bound’’ by the decision on the ground 
that its interests were too remote and conjectural, pre- 
cludes this Court from assuming jurisdiction to entertain 
PSC’s objections directed to that holding. The only ques- 
tion before this Court is whether, as a matter of law, the 
Commission erred in not granting PSC intervention in the 
proceedings below in which the subject gas was not destined 
for New York upon PSC’s mere filing of the afore-described 
Notion of Intervention.” 


1See page 6, supra. 
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TI 


THE BASIS UPON WHICH PSC HERE PREDICATES ITS “INTER- 
EST’ IN THE PROCEEDINGS BELOW UNDER SECTION 1.8(b) 
NO LONGER EXISTS 

Assuming, arguendo, that this Court has jurisdiction 

to consider PSC’s objection to the order of May 31, 1960 

which denied PSC permission to intervene on the ground 

that PSC’s interests were too remote and conjectural to 
warrant intervention, the basis upon which PSC predicates 
that interest no longer exists. 


We submit that this Court’s decision in Public Service 
Commission of the State of New York v. Federal Power 
Commission, No. 15,461, decided December 8, 1960, elimi- 
nates the basis upon which PSC rests its claim of interest 
in the proceedings below. 


Although PSC admits that its interests in the proceed- 
ings below were analogous to those of Memphis Light, Gas 
& Water Division in the Memphis Light case, supra? it, 
nevertheless, here asserts that the action of the Commis- 
sion in refusing to permit it to intervene under Section 
1.8(b) as an ‘interested party”’ which would be ‘‘bound’’ 
by the Commission’s decision in the proceedings below is 
an abuse of discretion. 


To support its position that it is an ‘‘interested party”’ 
which would be ‘‘bound”’ by the decision below, PSC does 
not contend that this Court’s decision in the Memphis 
Light case was an erroneous decision and should be over- 
ruled;? its contention is that its ‘¢interest had arisen as 
a direct result of respondent’s producer initial price poli- 
cies and practices’”’* adopted since the Memphis Light 
decision which have made that decision ‘‘totally inappli- 


1 Hereinafter referred to as Hope Natural. 

2Sce PSC Brief filed in Docket No. 15,566, p. 22. 

3 In none of the Briefs filed by PSC does PSC make such contention. 
4 PSC Brief filed in Docket No. 15/866, p. 23, emphasis supplied. 
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eable in today’s context’’? and which result in it being 
‘<bound’? by a decision in a producer case even though the 
gas is not destined for the New York market area. 


The ‘producer initial price policies and practices”’ of 
the Commission which PSC claims make it ‘‘bound’’ by a 
decision in the proceedings below and thus give it an 
interest which warrants intervention therein, are set forth 
in PSOQ’s Brief filed in this docket, No. 15,910, under the 
heading, ‘‘The Basis for Petitioner’s Interest in the Pro- 
ceeding Below’’: 


«c* * © (1) excluding PSC from a certificate pro- 
ceeding involving pipeline X; (2) then unconditionally 
certificating out-of-line initial prices for sales to pipe- 
line X; (3) next authorizing the same prices in an- 
other proceeding, over PSC’s objections, for sales to 
a New York-serving pipeline; and (4) finally, justifying 
the whole procedure on the claimed ground that what 
was done in step (3) was sustained, supported and 
rendered lawful, necessary and proper by what had 
already been done in step (2). ** * ”? (pp. 7-8). 


Since PSC rests its interest in the proceedings below 
directly upon the ‘‘practice”’ set forth above and since 
PSC states it will assert such interest ‘‘so long as that 
pernicious practice persists,”’ * examination of that ‘‘prac- 
tice’? and whether it can still ‘‘persist’’ are in order. 


The ‘‘practice’’ of justifying a producer’s initial price 
to a New York serving pipeline upon the basis of a like 
price certificated in a proceeding involving a sale to a 
non-New York serving pipeline in which proceeding PSC 
was not permitted to intervene, was not, we submit, a 
sinister attempt by the Commission, as PSC suggests,® 
to exclude PSC from those proceedings in order that it, 
the Commission, could proceed without regard to its statu- 


1 PSC Brief filed herein, p. 20. 
2 PSC Brief filed herein, p. 8. 
3 PSC Brief filed in Docket No. 15366, pp. 23-24. 
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tory obligations and Court decisions; rather, such ‘‘prac- 
tice’? was the product of (1) the correct application of 
the Memphis Light decision, (2) an application of a rule 
of evidence that allowed a price which had been certificated 
in one proceeding and which had become ‘‘final’’ (in the 
sense that no review thereof had been sought in Court) 
to be considered, in and of itself, as relevant and material 
evidence in a second proceeding upon the issue of whether 
a like price requested in that proceeding was in the public 
interest, and (3) the Commission’s conclusion that the 
price which had become ‘‘final’’ could be sufficient evidence, 
in and of itself, to support a finding in the second proceed- 
ing that the like price was in the public interest. 


Reliance by the Commission upon a price which has 
been certificated in one proceeding and has become ‘‘final’’ 
to justify the certification of a like price in a second pro- 
ceeding has now been proscribed by this Court, Hope 
Natural, supra; accordingly, we respectfully submit that 


with such proscription PSC’s interest in the proceedings 
below fell and that this case is now moot. 


We read that decision to have held that, in a producer 
initial certificate proceeding in which the issue is whether 
a particular proposed price is inflated, the Commission 
cannot use like prices which have been certificated in 
another proceeding and which have become ‘‘final’’ as 
evidence upon which to fix a price line when other like 
prices are currently being contested before either the 
Commission or the Courts, unless evidence is intro- 
duced in that proceeding in which the price is being con- 
tested, and findings made, that the previously certificated 
like price which has become ‘‘final’’? is not subject to 
the same infirmities as those prices then being contested. 
If we correctly read the Hope Natural decision, the Com- 
mission is now precluded from using as evidence in any 
proceeding involving the sale of gas to a New York serving 
pipeline the prices certificated in the proceedings below to 
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fix a price line, unless it can be shown by evidence in the 
New York proceeding that the prices in the proceeding 
below are not subject to the same infirmities as the prices 
then being contested. 


Thus, under the Hope Natural decision, PSC cannot be 
‘bound’? by the Commission’s certification of prices in 
the proceedings below. In the event the Commission or 
any other party to New York serving pipeline proceedings 
sought to offer these prices in evidence and to show that 
these prices are not subject to the same infirmities as other 
like prices that are now under test in pending proceedings, 
PSC would have its opportunity in the New York serving 
pipeline proceedings to make whatever showing it could 
to establish that these prices are subject to the same 
infirmities and therefore incapable of being utilized by the 
Commission to justify the prices involved in the New York 
serving pipeline proceedings. 


We respectfully submit that this Court’s unequivocal 
holding in the Hope Natural case that ‘Where the inquiry 
is whether a particular proposed price is inflated, it serves 
no purpose to refer to other prices which may be equally 
inflated’? with its citation of the opinion in United Gas 
Improvement Co. v. Federal Power Commission, 9th Cir- 
cuit, No. 16,692, dissolves the basis upon which PSC 
“directly”? rests its claim of interest in the proceedings 
below and render moot any question concerning PSC’s in- 
tervention in the proceedings below. 


CONCLUSION 


It is respectfully prayed that this Court dismiss PSC’s 
Petition for Review on the ground that this Court’s deci- 
sion in the Hope Natural Case, supra, renders moot any 
question concerning PSC’s intervention in the proceedings 
below, or that this Court affirm the Commission’s Order of 
March 31, 1960 and that it dismiss the Petition for Review 
insofar as it seeks review of the Order of May 31, 1960 on 


19 


the ground that this Court has no jurisdiction to review 
such Order in view of PSC’s failure to apply for rehear- 
ing thereof. 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 
In the opinion of respondent Federal Power Commission the 
questions presented are: 
Has this Court jurisdiction to consider 


(a) the claimed inapplicability of its decision in Mem- 
phis Light, Gas & Water Division v. FP.C., 100 AppDC 
205, 243 F. 2d 628, to a “State commission’s” attempt, 
without any allegation or showing of “mterest’”, to inter- 
vene in 2 Federal Power Commission proceeding under a 
rule permitting automatic intervention by “interested 


State commissions”, and 
(b) the denial of intervention toa State commission as 
a petitioner for intervention, 
_ inview of the would-be intervenor’s failure to urge those objec- 
tions in any application for rehearing before the Commission? 
@ 
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BRIEF FOR RESPONDENT 


COUNTERBSTATEMENT OF THE CASE 


This case concerns petitioner’s asserted right to become a 
party to Federal Power Commission certificate proceedings by 
the filing of a notice of intervention which alleges no interest 
in the proceedings. Petitioner (PSC) regulates retail natural 
gas rates in New York. The proceedings arose on applications 
by independent producers for authority to sell gas in Texas and 
Louisiana for ultimate resale and consumption in Florida. 
Concededly, none of the activities sought to be authorized 
would take place in New York. Nor could any of the pro- 
posed purchase payments enter into the cost of service of any 
New York-serving company. 

PSC’s description of the applications (PSC Br. 2) is sub- 
stantially correct. As PSC concedes, none of the proposed field 
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prices would, if certificated, represent a new high initial price 
level for the area.* 

On December 11, 1959, the Commission noticed the applica- 
tions for hearing and set January 6, 1960, as the deadline 
for petitions to intervene (R. 4685).? The Commission 
received numerous’ timely intervention pleadings, including 
PSC’s notice of intervention filed December 31, 1959 (R. 4918). 

PSC’s notice, neither stated the nature of its interest nor 
so much as alleged that it had one. PSC ignored (both in its 
notice and in succeeding pleadings) the line of Commission 
precederits requiring it’ to'demonstrate an “interest” as acondi+ 
tion to being admitted to full:participation in the certificate 
proceeding PSC similarly ignored (throughout its presenta- 
tions to the Commission) the leading judicial precedent, which 
is also adverse to PSC’s claimed right to intervene, this Court’s 
decision in Memphis Light, Gas & Water Division v. F.PC., 
100:AppDC 205, 243 F. 2d 628 (1957). Pleadings in opposition 
to PSC’s intervention were filed’by six of the certificate appli- 
cants, Shell Oil Company (R-5895), Tidewater and Getty Oil 
Companies (R. 5402), Coastal Transmission Corporation (R. 


2 As to Louisiana, PSC concedes that the prices here proposed are similar 
‘to those authorized for some years (PSC Br. 7). PSC concedes, as to 
the Texas Gulf Coast, that “the 16¢ to 18¢ initial price level” was estab- 
lished as early as 1956 (PSC Br. 3). And compare Tennessee Gas Trans- 
mission Co., 12 FPC 311, 323 (1953), where the Commission’s certificate 
action—taken at the behest of none other than PSC—made possible a sale 
at 16% cents per Mcf in'the Texas Gulf Coast under a contract which would 
escalate to 17.5 cents in 1957 and’18.5 cents in 1961. 

204 Fed. Reg. 10262. In accordance with usual Commission practice, the 
notice was mailed to the governors and State regulatory commissions of 
Florida, Louisiana, and Texas (R. 4684). 

* Section 1.37(f) of the Commission’s Rules of Practice and Procedure 
authorizes intervention as of right by “interested” State commissions upon 
filing of a notice. In a series of prior decisions, involving similar circum- 
stances; the Commission had' held that PSC was not an “interested” State 
commission and’ would not be permitted to intervene in such cases absent 
a showing of “interest.” Southern Natural Gas Co., 18 FPC 38, 18 FPC.179 
(1957) ; Trunkline Gas Co., 20 FPC 720 (1958), 21 FPC 133, 21 FPC 394 
(1959), 22 FPC 110 (July, 1959), petition for review dismissed sub nom\ 
PSO v. F-P.C. (unreported; No. 15865, CADC)'; Austral Oil Co., 22 RPC 
658, 22 FPC 858 (1959), petition for review dismissed sub nom. PSO v. 
F.P.C. (unreported, No. 15601, CADE, decided July 1, 1960), Texas IUinots 
Natural Gas Pipeline Co., 21 FPC 396, 21 FPC 581, 22 FPC 95 (1959), 
petition for review pending sub nom. PSC v. F.P.0., No. 15366, CADC. 
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5410), Socony Mobil Oil Company (R. 5430), and Amerada 
Petroleum Corporation (R. 5444). 

On March 31, 1960, the Commission denied intervention by 
PSC for failure to qualify as an “interested” State commission 
under the Commission’s Rules (R. 5524)# 

PSC filed an application for rehearing on May 2, 1960 (R. 
5532). PSC urged (1) that by the mere filing of’a notice of in- 
tervention PSC evidencediits “interest” under Section 1.37(f) 
of the Commission’s Rules: of: Practice; * (2) that’ it was not 
seeking to intervene under Séction’1.8(b) of those Rules; * and 
(3) that it did have an objective “interest” in the instant pro- 
ceedings. PSC claimed’that the outcome in these proceedings 
would have an: indirect, future impact’ on New York con- 
sumers by. virtue of private‘contracting and resultant filings 
with the Commission. While PSC did ‘not urge any: direct im- 
pact’on New York consumers; it' did insist’ upon the “inevita- 
bility” of the indirect consequénces (R. 5537). 

On May 31, 1960; the Commission denied rehearing (R. 
5553). Its opinion held‘that PSC had no right to intervene 
unless it established ' its “interest”; that PSC had shown no 
“direct. and immediate injury” to New York consumers; and 
that the potential injury relied'on by PSC was “remote and 
conjectural” under this Court’s decision in Memphis Light, 
Gas & Water Division v: F-P:C. 100 AppDC 205, 243 F. 2d 628. 

PSC filed the instant petition forreview on July 29; 1960.” 


“On the same day, the Commission permitted intervention by 33 petition- 
ers, most of them being Florida municipalities. 

*18 CER 137(f). In effect, PSC seems to have argued that “interested 
State commission” must mean subjectively interested. 

*18 CFR 1.8(b). We nonetheless accept PSC’s present assertion (PSC 
Br: 11) that its application for rehearing before the Commission requested 
“in the alternative, that the matters therein set forth be regarded as a peti- 
tion for intervention, pursuant to Section 1.8(b)” of the Commission’s 
Rules. 

TWe- think the petition prematurely seeks review of an interlocutory 
order. In view of the Court’s decision in Public Service Commission v. 
F.P.C. (unreported) Nos. 15365, 15366, and 15580, decided April 28, 1960, 
we do not’ here press, but wish to preserve, that question of this Court’s 
Jurisdiction. 
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Having failed to apply for a rehearing on the May 31 denial 
of intervention as a petitioner, and having failed to urge before 
the Commission the objection that the Memphis intervention 
case was inapplicable, PSC cannot here urge, and this Court 
has no jurisdiction to consider, any of the objections now sought 
to be urged. 


CONCLUSION 


For the reasons stated above and in the Argument of our 
brief in No. 15366, the petition should be dismissed. 
Respectfully submitted. 
Joun C. Mason, 
General Counsel, 
Howarp E. WAHRENBROCE, 


For respondent. 
Federal Power Commission, Washington 25, D.C. 
Of counsel: 
Davi J. Barprn, Attorney. 


Janvaky, 1961. 
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Rather than burden the Court with repetitive arguments, 
we respectfully beg leave to incorporate by reference the Argu- 
ment in our brief in No. 15366. There we show that the Com- 
mission properly refused to admit as a party a “State com- 
mission” which failed to allege or show before the Commission 
its “Gnterest” as required under the rule of M emphis Light, Gas 
& Water Division v. F.P.C., 100 AppDC 205, 243 F. 2d 628 
(“Memphis intervention case”). The principal difference be- 
tween that case and this is that here the Commission did finally 
deny intervention rather than leave the question open pending 
a showing by PSC. See our brief in No. 15366, Argument II. 
By the time of the attempted intervention here involved (De- 
cember 31, 1959), PSC’s mechanical filing of a bare notice of 
intervention without any allegation or showing of interest, in 
the face of the body of judicial and Commission precedent 
requiring more, made any further effort by the Federal Power 
Commission to elicit a satisfactory demonstration of interest 
from PSC obviously futile. Here, as there, PSC never 
mentioned the Memphis intervention case, and never urged 
upon the Commission the objection first sought to be raised 
in this Court that that case is inapplicable by reason of changed 
circumstances. 

PSC’s remaining contention here that it was at least entitled 
to intervene as a petitioner for intervention, if not auto- 
matically as an “interested State commission” (PSC Br. 11, 
15-23), is also not properly before the Court. PSC’s belated ° 
attempt in its application for reconsideration to intervene as & 
petitioner was not denied by the order under review (z.e., the 
order of March.31; R. 5524). It could not have been because 
it had not then been advanced. Rather, it was denied by the 
May 31 order (R. 5553). Since PSC never filed the requisite 
application for rehearing of the May 31 order, and the statutory 
thirty days within which it might do so expired without its 
doing so, under Section 19 of the Natural Gas Act this Court 
lacks jurisdiction to review denial of its intervention as a peti- 
tioner for intervention. F.P.C. v. Colorado Interstate Gas Co., 
348 US. 492, 497, 498. 


—— 
* See Austral Oi Co., 22 FPC at 859 (November 19, 1959). 
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Having failed to apply for a rehearing on the May 31 denial 
of intervention as a petitioner, and having failed to urge before 
the Commission the objection that the Memphis intervention 
case was inapplicable, PSC cannot here urge, and this Court 
has no jurisdiction to consider, any of the objections now sought 
to be urged. 

CONCLUSION 


For the reasons stated above and in the Argument of our 
brief in No. 15366, the petition should be dismissed. 
Respectfully submitted. 
Joun C. Mason, 
General Counsel, 
Howarp E. WAHRENBROCE, 
Or, 


Rosert L. Rvsset1, 
Assistant General Counsel, 
For respondent. 
Federal Power Commission, Washington 26, D.C. 
Of counsel: 
Davi J. Barprn, Attorney. 
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IN THE 


Anited States Court of Appeals 


For Tae Disreict or CoLumsia Crecorr 


No. 15,910. 


Pusuic Service Commission oF THE STaTE or New YORE, 
Petitioner, 
v. 


Ferpzrat Powrr CoMMIssIon, 
Respondent. 


ON PETITION FOR REVIEW OF AN ORDER OF THE 
FEDERAL POWEE COMMISSION. 


PETITIONER’S REPLY TO THE BRIEF OF THE 
AMICI CURIAE. 


The brief of the Amici Curiae raises three issues in this 
proceeding. Two have been raised previously by respondent 
FPC and answered in petitioner’s two earlier briefs herein. 
The third furnishes an object lesson in the art of contort- 
ing this Court’s Hope Natural decision’ from a shield for 
the consumer into a sword for the advancement of the pro- 
ducer initial price line. 


The “Showing of Interest” Argument. 


Amici’s first argument—that Sections 15(a) of the 
Natural Gas Act and 1.8(a)(1) and 1.37(£) of the Commis- 


1 Public Service Commission of the State of New York v. Federal 
Power Commission, No. 15461 (December 8, 1960). 
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sion’s Rules of Practice and Procedure somehow prescribe 
a ‘“‘showing of interest’’ requirement for intervention by 
a State regulatory commission above and beyond that (the 
filing of a Notice of Intervention) clearly specified by the 
express language of Section 1.8 (a) (1) itself—substantially 
parapbrases the argument set forth at pages 15-16 of 
respondent’s brief in No. 15366. Petitioner has already 
responded at pages 8-9 of its reply brief in No. 15366. Both 
briefs have been incorporated herein by reference. 


The Effect of PSC’s Neglect to File an Application for 
Rehearing of Respondent’s Order Denying its 
Application for Rehearing. 


Similarly, amici’s second argument repeats that 
espoused by respondent, somewhat gingerly, at page 19, 
footnote 27, of its brief in No. 15366 and at page 4 of its 
brief in No. 15910, and by intervenor Shell, with apparently 
greater seriousness, at pages 7-10 of its brief in No. 15366. 
Again, petitioner has already responded at pages 6-7 and 
footnotes 7 and 7a of its reply brief in No. 15366 and at page 
2 of its reply brief herein. 


The Effect of This Court’s Hope Natural Decision. 


Amici’s third argument raises a novel issue. In their 
view this Court’s decision in the Hope Natural case auto- 
matically eliminates PSC’s aggrievement, and therefore its 
standing to appeal, in the present case. As they read that 
decision: ‘‘The Commission is now precluded from using 
as evidence in any proceeding involving the sale of gas to 
a New York-serving pipeline the prices certificated in the 
proceedings below .. .”” (p. 17). 

Petitioner concurs entirely in the amici’s reading of the 
Hope Natural decision, to the limited extent that it goes. 
We would be only too happy if we could also agree with 
the conclusion that the issuance of that decision alone will 
provide a self-enforcing safeguard, in subsequent proceed- 
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ings before respondent, for the interests of the New York 
gas consumer. Unfortunately, however, two formidable 
obstacles prevent our sharing that optimistic appraisal of 
this prospect. 


First, the Federal Power Commission has not, as yet, 
given the slightest indication of agreement with the amici- 
PSC reading of the Hope Natural decision, although it has 
had at least two opportunities to do so. 


a. FPO briefs in this and two companion cases, Nos. 
15366 and 15854, do not cite, mention or comment upon the 
effect of the Hope Natural decision. 


b. FPC thus far has declined to grant PSC’s request 
that it redetermine its Texaco decision, still pending before 
the Commission, in accordance with the Hope Natural prin- 
ciples.’ 

Accordingly, although we consider the amici-PSC read- 
ing of the Hope Natural decision unexceptionable, we are 
unable to find reassurance or confirmation of that view in 
the Commission’s silence on the subject. We are mindful 
that PSC once indulged in a similar sanguine interpretation 
of the effect and impact of the Supreme Court’s Catco deci- 
sion of June 22, 1959.3 However, as demonstrated by the 
necessity for the Hope Natural appeal itself, and others,* 


2 As described more fully at p. 11, ftn. 10, of petitioner’s reply brief 
in No. 15366, the Texaco decision was issued by the Commission before 
this Court’s Hope Natural decision. It. authorized contested initial prices 
for sales to a New York-serving pipeline on the round, inter alia, that 
similar prices had been authorized in its Texas Illinois proceeding (No. 
15366) and others. PSC’s application for rehearing contended that the 
determination was prohibited by this Court’s Hope Natural decision, 
issued two weeks after the Commission’s. Our prayer for relief com- 
prised almost a verbatim quotation of the third para aph and the 
sentence of the Hope Natural opinion. Although the Commission, on 
being apprized of its inopportune citation of the Texas Illinois decision, 
did “grant rehearing,” it did not alter its original decision nor adopt 
either of the lawful alternatives indicated by Hope Natural for pro- 
ceedings of this kind. No further action has been taken to date. 


3 Atlantic R’f’g Co. Vv. Public Service Com’n, 860 U. S. 878. 


4Each of the Hope Natural analogs has heen decided in accord with 
this Court’s decision. The United Gas Improvement Co., et al. V. Federal 
Power Commission, et al. (9th Cir.), 288 F. 2d 817 (October 31, 1960) ; 
Ibid. (10th Cir., No. 6280) __ F. 24... (January 24, 1961); Ibid. 
ee Cir., No. 18112) ___ F. 2d —_ (February 22, 1961) ; Zoid. (5th 
ir., No. 18118) ..- F. 2d —— (February 22, 1961). 
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FPC did not concur. The chastening effect of that experi- 
ence, and its impact on the course of producer initial prices 
for sales to New York-serving pipelines, has taught us the 
fallacy of assuming, in the face of the Commission’s silence, 
that its interpretation of any Court decision will coincide 
with ours or with amici’s. And, in the last analysis, it is 
FPC’s reading of the Hope Natural decision, correct or 
incorrect, which will govern developments in this field in 
the immediate future. 


Second, the amici’s reading of the Hope Natural deci- 
sion, even with the hoped-for concurrence of FPC, would 
fall far short of removing all of the sources of petitioner’s 
injury in the instant and analogous cases. PSC has been 
told repeatedly by New York-serving pipelines, just as this 
Court was told by the Hope Natural pipeline-intervenors 
themselves, that enforcement of the Catco-Hope Natural 
principles solely in “‘proceedings involving the sale of gas 
to New York-serving pipelines”? would simply compound 
rather than relieve the aggrievement of er York con- 
sumer. The obvious and inescapable practice/fesult of such 
a limited application of those decisions would be to divert 
gas from New York-serving pipelines to purchasers whose 
certificate proceedings were not afflicted with unwelcome 
proponents (such as PSC) of the unwelcome principles (to 
producers and pipelines) of Catco and Hope Natural. 

PSC believes the Catco-Hope Natural principles are 
applicable to and must be enforced in all proceedings 
involving new sales of natural gas to pipelines, including 
proceedings involving the amici themselves; for it is only 
by the uniform application and enforcement of those deci- 
sions that the New York consumer can be adequately pro- 
tected. Yet the brief of the amici does not endorse that 
reading of Hope Natural; it is most unlikely to be embraced 
voluntarily by the producers or pipelines; and the Com- 
mission itself, thus far, has been completely silent on its 
interpretation of the effect, if any, of this Court’s decision 
in any FPC producer certificate proceeding. 


We do not believe that the Catco-Hope Natural prin- 
ciples—salutary as they are—will be self-enforcing; nor 
that they will be enforced enthusiastically at the behest of 
their most unremitting opponents. To exclude from FPC 
proceedings the primary advocate of the Catco-Hope 
Natural principles—the one would-be intervenor interested 
in their enforcement—would be to guarantee that those 
principles could be flouted with impunity. We do not read 
the intent or the effect of this Court’s Hope Natural deci- 
sion as a desire to confer immunity from appeal upon future 
violations of its principles by furnishing an ostensible 
ground for FPC’s exclusion of intervenors who would 
request their enforcement. 

We agree that the wniform application and enforcement 
of the Hope Natural principles would improve immeasurably 
heretofore progressively worsening conditions in the pro- 
ducer initial price field. We agree that the result would, 
at the same time, eliminate many aggrievements of the New 
York consumer. We respectfully submit, however, that 
there is no present basis for assuming that that result will 


be achieved by confiding those functions to proceedings 
which are closed to Hope Natural proponents, secured 
against the possibility of judicial review, and in which the 
sole participants admitted by FPC are those most hostile 
to the decision. 


Respectfully submitted, 


Kenr H. Brown, Counsel, 
Public Service Commission of the State of 
New York, 
55 Elk Street, 


Albany 1, New York. 
Dated: March 2, 1961. 


Barapara M. Sucsow, 
Of Counsel. 
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IN THE 


Anited States Court of Appeals 


For tae Disreicr or Cotumsm Crecurr. 


(No. 15910) 


Pusuic Service Commission or tHe Stare or New Yours, 
Petitioner, 
v 


Feperat Power Commission, 
Respondent. 


REPLY BRIEF FOR PETITIONER. 


In the interests of avoiding unnecessary repetition 
petitioner respectfully begs the Court’s leave to adopt the 
procedure followed by respondent FPC and to incorporate 
herein by reference the argument in PSO’s Reply Brief in 
No. 15366. Although there were minor variations in the 
courses of the two proceedings below, we believe that the 
essential issues in this case have already been raised and 
commented upon in full in our Reply Brief in the related 
case. 

To the extent that this case raises issues not presented 
in No. 15366, they simply underscore the artificiality of 
respondent’s grounds of defense of its orders denying 
intervention in these proceedings. 

Here, although the Commission did not even pretend to 
accord petitioner the opportunity to present a ‘‘showing’’ 
in support of its intervention and although its first order 
denying intervention did not even mention this Court’s 
Memphis decision’, respondent would summarily dispose 
of the present appeal on the ground that PSC failed, at 
the outset of the proceeding, to make a ‘‘showing’’? which 


1 Memphis Light, Gas and Water Division v. FPC, 100 App. D. C. 
205, 243 F. 2d 628 (1957). 
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would distinguish FPC’s interpretation of that determina- 
tion. 

In the same vein, respondent would summarily dispose 
of petitioner’s claim of a right to intervene under Section 
1.8(b) (2) of its Rules of Practice and Procedure (again, as 
in No. 15366, this section is not expressly mentioned but 
apparently is alluded to indirectly in respondent’s brief) 
by insisting that the Court’s examination of that claim is 
barred by PSC’s failure to apply for rehearing of the Com- 
mission’s second order denying intervention. Here, as in 
No. 15366, that order itself was entitled ‘‘Order Denying 
Application for Rehearing and Reconsideration of Order 
Denying Intervention.”’ Again, as in No. 15366, respond- 
ent gives no indication of how many applications for 
rehearing of orders denying applications for rehearing of 
orders denying intervention it conceives are necessary to 
lay an adequate foundation for appeal. On the basis of 
the Trunkline proceeding (PSC Br., p. 6), the Texas 
Illinois proceeding (No. 15366) and the instant proceeding, 
it would appear that respondent believes this fruitless 
process can be protracted endlessly, while hearings on the 
merits open, progress and close, without intervenor partici- 
pation and with the availability of judicial review snatched 
repeatedly one step beyond the would-be intervenor’s 
grasp. 

PSC respectfully submits that respondent’s continued 
reliance upon these inapposite grounds of defense—in a 
case where the purported ‘‘showing’”’ opportunity never 
arose, where the denial of petitioner’s intervention was 
accomplished by means of two orders, the second of which 
was an order denying PSC’s application for rehearing of 
the first—adds dramatic emphasis to the most striking fea- 
ture of the Texas Illinois case. Respondent does not, 
because it cannot, challenge or refute the facts which 
demonstrated that petitioner had an interest warranting 
its intervention in the proceeding below under Sections 
1.8(a) and 1.8(b)(2) of the Commission’s Rules (see PSC 
Br., pp. 15-20) and does not, because it cannot, challenge or 
refute the facts which now demonstrate that petitioner has 
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been ‘‘bound”’ by the determination in that proceeding, from 
which its participation was arbitrarily barred (PSC Br., 
pp. 21-23). 


Respectfully submitted, 


Kent H. Brown, 
Counsel, Public Service Commission 
of the State of New York, 
55 Elk Street, 
Albany 1, New York. 


Barzpara M. SucHow, 
Of Counsel. 
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In THE 


United States Court of Appeals 


For tHe District or CotumsBia Crecuir 


No. 15366 


Pustic Service Commission oF THE State or New Yor, 
PETITIONER 


v. 
FeperaL Power CoMMISSION, RESPONDENT 


Seett Om Company, Sourn Texas Natura, Gas 
GarHERING COMPANY, INTERVENORS 


No. 15854 
and 
No. 15910 


Pusric Service Commission oF THE State or NEw York, 
PETITIONER 


Vv. 


FeperaL Powrer CoMMISSION, RESPONDENT 


On Petitions for Review of Orders of the 
Federal Power Commission 


RESPONDENT’S PETITION FOR REHEARING 


The respondent Federal Power Commission regrets 
that it did not make clear to the majority of the Court 
the reason for its reliance upon Memphis Light, Gas & 


(1) 
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Water Division v. F.P.C., 100 AppDC 205, 243 F. 2d 
628 (CADC No. 12837). For the majority opinion as- 
sumes that in Memphis it “was not necessary to consider 
the rules governing intervention of state regulatory com- 
missions” (slip opin 5). But, as we show hereinafter, 
that question was considered and decided there, and under 
that holding, we contend, it was proper for the Commis- 
sion here to deny intervention when it found there was 
no sufficient “interest” shown. 

Moreover, the majority opinion, in holding that the 
Commission was bound by its rules to recognize the PSC 
of New York as an “interested” State commission not- 
withstanding that PSC’s failure after opportunity for 
hearing to make any showing or claim of interest other 
than what had been held insufficient in Memphis, would 
deny to an administrative agency a necessary and im- 
portant tool for improving its administration of its 
statutes in the light of additional insight gained in spe- 
cific cases, unenslaved by general rules previously pro- 
mulgated. Such a restriction would be in conflict with 
the decision of the Fifth Circuit in Sun Oil Co. v. F-P.C., 
256 F. 2d 233, 239, certiorari denied, 358 U.S. 872. 

Finally, in passing upon the lawfulness of the Com- 
mission’s decision, made in reliance upon Memphis, that 
the Public Service Commission of New York lacked a 
sufficient interest in the pricing of gas to other sections 
of the country to entitle it to intervention as an “inter- 
ested State commission,” we believe that it would not be 
sufficient for this Court to rely on the “spirit of 
‘CATCO’” (Atlantic Refining Co. v. P.8.C., 360 US. 
378), as the specially concurring opinion does (slip opin 
p 11), without also considering this Court’s own holding 
in the recent “Hope” case (P.8.C. v. F-P.C., AppDC 

, 287 F. 2d 146, certiorari denied sub nomine Shell 
Oil Co. v. P.S.C., 365 U.S. 882, and sub nomine Hope 
Natural Gas Co. v. P.S.C., 365 U.S. 880). For there this 
Court held that the initial prices at which new sales are 
certificated provide no basis in other certificate proceed- 
ings upon which the Commission may determine in ac- 
cordance with the principles of “CATCO” the propriety 
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of proposed initial prices. Thus the non-existence of any 
ground for a PSC interest in these prices was confirmed. 

Hence the respondent Federal Power Commission is 
constrained hereby to petition for rehearing and to renew 
its prayer for dismissal of the petitions. 


ARGUMENT 


I. The question whether a showing of interest could be 
made a condition to intervention under Commission rule 
1.8(a)(1) was decided in the Memphis case.—In the 
Memphis case, supra, the opinion written for a unanimous 
Court by Judge Danaher contained the following para- 
graph (243 F. 2d at pp 634-5): 


As new matter in the petition for rehearing [before 
the Commission], it was argued for the first time, 
that Memphis Division, a city department for the 
sale and distribution of gas, is a “regulatory” body, 
within the meaning of the Commission’s Rule. Aside 
from the fact that Memphis had previously alleged 
and argued its position as a city gate customer of 
Texas Gas, which it seems to be, the Memphis Divi- 
sion was still bound under Section 15(a) of the 
Natural Gas Act to make a showing that would call 
for exercise of the Commission’s discretion permitting 
intervention. [Footnotes omitted.] 


The Court’s present (majority) opinion reveals a mis- 
understanding of the argument there referred to (slip 
opin pp 495): 


* ¢ * That case, however, arose on petition of a 
private company to intervene. Upon consideration 
of the provisions of the Act and the rules governing 
intervention by private interests this court held the 
Commission had not erred in denying intervention. 
It was not necessary to consider the rules governing 
intervention of state regulatory commissions. The 
reason for the Commission’s reliance in the present 
case upon Memphis is unclear to us. (Emphasis 
supplied.] 
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That the petitioner in the Memphis case was claiming 
an interest other than that of a “private company” 
appears from its petition (No. 12,837). In that petition 
it begins by describing itself as: 


Memphis Light, Gas and Water Division (herein- 
after “Petitioner”), an agency of the City of Memphis, 
Tennessee, created and existing by virtue of Chapter 
381 of the Private Acts of the General Assembly of 
Tennessee for the year 1939 * * * [Emphasis sup- 
plied]. 

Before the Commission it had contended that although it 
had petitioned for intervention (as only a private party 
must), it was entitled to automatic intervention under 
Section 1.8(a)(1) as an agency of the City of Memphis, a 
municipality having jurisdiction to regulate rates and 
charges for the sale of natural gas to consumers within 
that municipality, and that the form of its pleading did 
not prevent its petition from having constituted “notice” 
of intervention under Section 1.8(a) (1). 


1The Joint Appendix in No. 12837, and No. 12840 with which 
No. 12887 was consolidated, sets forth the language in which peti- 
tioner Memphis (in No. 12837) had made its contention before the 
Commission, as follows (pp 261-262) : 


“]]I. DENIAL OF INTERVENTION WAS UNLAWFUL UN- 
DER THE COMMISSION’S RULES OF PRACTICE AND PRO- 
CEDURE. 


“Section 1.8 of the Commission’s Rules of Practice and Proced- 
ure provides that participation in a proceeding as an intervenor 
may be secured either (1) by the filing of a notice of intervention 
by a State commission, including any regulatory body of the State 
or municipality having jurisdiction to regulate rates and charges 
for the sale of electric energy or natural gas, as the case may be, 
to consumers within the intervening State or municipality or (2) 
by order of the Commission upon a petition to intervene. 

“Under the Commission’s practice one entitled to file a notice 
of intervention secures intervention automatically. No order of the 
Commission is required and there may be no denial of a timely 
notice of intervention. 

“Under Section 1.8 the Memphis Division was entitled to inter- 
vention simply by the filing of a notice of intervention, since the 
City of Memphis, of which the Memphis Division is an agency, is 
clothed with jurisdiction to regulate rates and charges for the 
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Althoagh the majority opinion in the instant case (slip 
opin pp 5-6) refers to those entitled to the automatic 
right of intervention as “state regulatory commissions”, 
it is clear that the Act and the Commission rules also 
include municipal agencies empowered to regulate rates 
and charges for the sale of natural gas within the mu- 
nicipality, as petitioner Memphis there claimed to be. 
The intervention provision of Section 15(a) of the Nat- 
ural Gas Act applies in terms, among others, to both 
“State commissions” and “municipalities”. Moreover, 
even if “municipalities” had not been mentioned there, 
Section 2(8) of the Act defines “State commission” to 
include a municipal regulatory agency: 


(8) “State commission” means the regulatory body 
of the State or municipality having jurisdiction to 
regulate rates and charges for the sale of natural 
gas to consumers within the State or municipality. 


Similarly, the Commission’s rule 1.8(a)(1) provides (18 
CFR 1.8, 1949): 


$1.8 Intervention 


(a) Initiation of intervention. Participation in a 
proceeding as an intervenor may be initiated as 
follows: 


(1) By the filing of a notice of intervention by a 
State Commission, including any regulatory body of 
the State or municipality having jurisdiction to regu- 
late rates and charges for the sale of electric energy, 
or natural gas, as the case may be, to consumers 
within the intervening State or municipality. [Em- 
phasis supplied.] 


sale of natural gas distributed by the Memphis Division of the 
City of Memphis. Chap. 381, Private Acts of Tennessee, 1939. Al- 
though it is true that the Memphis Division sought intervention 
by the filing of a petition, the fact remains that it was entitled to 
file a notice and to automatic intervention. It may not be deprived 
of this right granted by the Commission’s rules because it adopted 
a different form to bring to the Commission’s notice its desire to 
intervene. It is substance, not form, which controls. The denial 
of intervention was, therefore, unlawful under the Commission’s 
own Rules of Practice.” 
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Petitioner Memphis in No. 12837 had brought before 
this Court the question of the need for a would-be inter- 
venor under Rule 1.8(a)(1) to show a sufficient interest 
by including the following objection in its petition for 
review (Pet., No. 12837, p 18): 


6. The Commission’s said order of April 18, 1955, 
is erroneous in that it is contrary to, in violation of, 
and unlawful under Section 1.8 of the Commission’s 
rules and regulations providing for the intervention 
of such as the Memphis Division, which represent, 
and is an agency of, a municipality having jurisdic- 
tion to regulate rates and charges for the sale of 
natural gas. 

The Court did not elect to overrule that objection on 
the ground that petitioner there was not entitled to avail 
itself of rule 1.8(a)(1), or primarily on the ground that 
it had not timely invoked rule 1.8(a)(1). Rather the 
Court chose to rest its decision on the ground that a 
would-be automatic intervenor was “bound under Section 
15(a) of the Natural Gas Act to make a showing that 
would call for exercise of the Commission’s discretion 
permitting intervention”—~.e., a showing of sufficient in- 
terest. 

That affirmance of the Commission’s denial of inter- 
vention to an agency of a municipality claiming to be 
empowered to regulate rates in the municipality for want 
of a showing of interest in gas prices to other parts of 
the country, was a precisely controlling precedent for the 
Commission’s instant denial of intervention to a State 
body having jurisdiction to regulate rates in the State 
for want of the same showing. We think we need not 
argue that the Commission should be upheld by this Court 
in following the controlling precedents of this Court, and 
in treating such a precedent as resting on the reason 
principally assigned for the decision. 


IL. It was error to hold that the Commission was pre- 
cluded by its own rule from inquiring into PSC’s “in- 
terest”.—Having erroneously, as we think, assumed that 
the Memphis case was not pertinent, the majority opinion 


construes the Commission’s rule 1.8 as conclusively estab- 
lishing that “the interest of a State commission in inter- 
vening is shown when it files its notice of intervention.” 
So construed, it holds that the Commission’s rules pre- 
cluded the Commission from inquiring into the interest 
question. 

We may for the present assume with the majority that 
the rules do provide that a State commission’s interest 
is shown merely by filing its notice of intervention— 
although we contend (FPC Br p 15) that rule 1.8 must 
be read together with rule 1.37(f), which provides (18 
CFR 1.37(f): 


(f) Intervention by State commissions. Any in- 
terested State commission may, as a matter of right, 
intervene in any proceeding before the Federal Power 
Commission, as provided in § 1.8 [emphasis supplied]. 


Thus we say that the substantive right was governed by 
rule 1.37(f), while rule 1.8 merely described the procedure 
to be followed, without dispensing with the necessity for 


showing the interest where it is not apparent. 

But assuming, arguendo, that the Commission’s rules 
did provide that a State commission’s interest is shown 
by the filing of its notice of intervention, we say that 
where no rights have vested through reliance on the rule, 
nothing in the rules, the Act, or the cases? would preclude 
the Commission from inquiring whether there was, in 
fact, a sufficient interest—particularly if the Commission 
affords an opportunity to be heard on that question. This 
the Commission did by the first order here complained 
of when it granted the PSC limited participation to estab- 
lish “the existence of any real and valid but as yet 
undescribed interest, if any, that it might have in the 
instant proceedings as a basis for its intervention” (see 
our main brief, p 14). This limited participation was never 
terminated except by the final disposition of the proceed- 
ing (id., pp 17-20). 


2 All of the cases cited in the majority opinion (slip opin p 8), 
so far as they have any relevance, involved departures from ap- 
plicable rules without prior notice or opportunity to be heard on 
the departure. 
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Furthermore, the Commission’s inquiry as to PSC’s 
interest in prices to other parts of the country came as 
no surprise to PSC. It had previously had ample notice 
of the interest requirement in Southern Natural Gas Co., 
18 FPC 38, 40-41, rehearing denied, 18 FPC 179, 181. 
There a similar ruling under undistinguishable circum- 
stances went unappealed by PSC. And in the present 
case petitioner’s counsel in effect conceded that a State 
commission’s right of intervention depended on the in- 
terest test (R 17). 

For this Court now to hold that the Commission was 
precluded by its rules from determining whether the New 
York Commission had a sufficient interest to warrant al- 
lowing its intervention in a proceeding to certificate a 
sale of gas not going to New York, would be to make 
the Federal Power Commission the slave of its rules, in 
the language of the Eighth Circuit. NV. L. R. B. v. Grace 
Co., 184 F. 2d 126. It would debar the Commission from 
using the common law, case-by-case decisional process to 
improve its procedures to meet new or different condi- 
tions and problems from those perceived or anticipated 
when its general rules were adopted. <A necessary con- 
sequence would be to discourage the adoption of general 
rules, for fear of such crippling consequences, even where 
general rules would greatly assist in the dispatch of a 
majority of cases. 

The Fifth Circuit has had occasion to pass upon a sim- 
ilar ad hoc development of Federal Power Commission 
procedures involving departure from its rules, and has 
reached a contrary result to that embodied in the present 
Majority opinion. We respectfully urge that the Fifth 
Cireuit has reached the generally sounder conclusion. 
Sun Oud Co. v. F.P.C., 256 F. 2d 233, 239, certiorari 
denied, 358 U.S. 872. 

There the Commission’s rule 174-B permitted, but did 
not require, separate Section 7 certificate applications 
and Section 4 rate filings by all owners of interests in 
gas production in a unitized field where the gas is sold 
in a commingled stream by one operator on behalf of all 
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owners to a single purchaser. There are large numbers 
of such owners who have not entered into contracts with 
the buyer covering the sale of their gas, but have only 
contracted with the operator to sell their gas for them 
on a day-to-day basis and reimburse them from the pro- 
ceeds of the sale. Under rule 174-B many of these “non- 
signatory” owners elected to file applications for cer- 
tificates and rate schedules overlapping the filings by 
the unit operators. In a course of ad hoc decisions in- 
volving three such “non-signatory” owners (“Midstates”, 
“Humble”, and “Sun Oil”) the Commission concluded that 
the processing of those filings by “non-signatory” pro- 
ducers was duplicative and confusing, and served no 
useful purpose, and it ordered the filings involved in the 
particular cases eliminated, notwithstanding rule 174-B. 
This was followed by a rule-making proceeding which 
eventually resulted in Order No. 190 amending the general 
rule so as to eliminate all “non-signatory” filings. The 
Fifth Circuit had this to say when the Commission’s 
order in the Sun Oil case came before it, and we think its 
reasoning is applicable here (256 F. 2d at p 239): 


The Commission, in its efforts to develop pro- 
cedures and classifications which would permit it to 
process the volume of proceedings suddenly arising 
pursuant to the Phillips decision, moved from the 
ad hoe determinations in Midstates and Humble to 
its Order 190 which codified the rule of single filings. 
The action of the Commission in rescinding Sun’s 
rate schedule filings was subsequent to the Midstates’ 
determination but prior to the issuance of Order 
190. However the Commission had given notice, on 
March 23, 1955, prior to rescinding Sun’s filings, that 
it proposed to make a rule to prohibit or restrict 
duplicate filings. The ad hoe process of develop- 
ment of administrative procedures is not an improper 
one. American Power & Light Co. v. Securities and 
Exchange Commission, 329 U.S. 90, 67 S.Ct. 133, 
91 L.Ed. 103; Securities and Exchange Commission 
v. Chenery Corporation, 332 U.S. 194, 67 S.Ct. 1575, 
91 L. Ed. 1995, rehearing denied 332 U.S. 783, 68 S.Ct. 
26, 92 L.Ed. 367. Sun, however, contends that where 
a formal rule has been promulgated, such as Order 
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174-B which permitted non-signing owners of gas 
interests to file rate schedules, the Commission could 
not, by an ad hoe order deprive it of that which the 
formal rule had given it, particularly where the order 
is entered without notice and without a hearing. But 
an administrative agency is not a slave of its rules. 
National Labor Relations Board v. Grace Co., 8 Cir., 
1950, 184 F. 2d 126. Ad hoe changes may be made 
and, in proper cases, may be applied retroactively. 
National Labor Relations Board v. National Con- 
tainer Corp., 2 Cir., 1954, 211 F. 2d 525. In a par- 
ticular case an administrative agency may relax or 
modify its procedural rules and its action in so doing 
will not be subjected to judicial interference in the 
absence of a showing of injury or substantial preju- 
dice. National Labor Relations Board v. Monsanto 
Chemical Co., 8 Cir., 1953, 205 F. 2d 763. 

Also relevant here, we think, are the cases holding 
that an administrative agency is not barred from con- 
tinuing reexamination of the situation before it by its 
own prior decisions. F.C.C. v. Pottsville Broadcasting 
Co., 309 U.S. 134, 145; Interstate Power Co. v. F.P.C., 
936 F. 2d 372, 387 (CA8), certiorari denied, 352 U.S. 967; 
Panhandle Eastern Pipeline Co. v. F.P.C., 236 F. 2d 289, 
992 (CA3); American Power & Light Co. v. S.ELC., 329 
U.S. 90, 112; Virginian Ry. Co. v. United States, 272 
U.S. 658, 665-6; N.L.R.B. v. Baltimore Transit Co., 140 
F, 2d 51, 55 (CA4), certiorari denied, 321 U.S. 795. 

The only possible question that may really need to be 
considered, we submit, is whether such an ad hoc de- 
parture from a general rule works a deprivation of any 
substantive interest without notice and opportunity to be 
heard. Here, as we have shown, there was both notice 
and opportunity to be heard. And the question of the 
existence of a substantive interest is, of course, the very 
question that the Commission put in issue and decided 
against petitioner here. We turn now to that. 


IIL. Petitioner failed to show or claim any “interest”. 
—The only possible interest ever suggested that PSC 
of New York might have in the certification of these sales 
of gas going to other parts of the country beyond that 
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held insufficient in Memphis is that the initial prices 
allowed in these proceedings might become a standard 
of reference under CATCO (Atlantic Refining Co. v. 
P.S.C., 360 U.S. 378) for future Commission allowance 
of prices in sales of gas which goes to New York, and 
thereby affect prices in New York, at some future time. 

We submit that when this Court on December 8, 1960, 
decided the Hope case (P.S.C. of New York v. F.P.C., 
287 F. 2d 146, setting aside 22 FPC 378, certiorari denied 
sub nom. Shell Oil Co. v. P.S.C., 365 U.S. 882, and sub 
nom. Hope Natural Gas Co. v. P.S.C., 365 U.S. 880), it 
confirmed the absence of any such interest by holding 
that the prices at which sales are certificated provide no 
such standard of reference (287 F. 2d at p 149): 


The Commission urges that the initial rates ap- 
proved in the proceeding presently before us do not 
fall within the scope of the Catco rule because they 
are in keeping with numerous other certified sales 
in the area. We are, however, reluctant to endorse 


so dubious a standard of reference, since presumably 
the high price certifications which followed in the 
wake of the Commission’s Catco certification are as 
much subject to explanation as the Catco price itself. 
Where the inquiry is whether a particular proposed 
price is inflated, it serves no purpose to refer to 
other prices which may be equally inflated. We be- 
lieve that the initial price proposals here at issue fall 
within the Catco rule, and hence cannot be uncondi- 
tionally certificated by the Commission without the 
supporting evidence which that case requires. [Foot- 
notes omitted.] 

It will be noted that the present petitioner was the 
petitioner in the Hope case. Therein lies the apparent 
explanation of its failure to urge before the Commission 
the objection to the present denials of intervention upon 
which the specially concurring opinion would set aside 
those denials. It could not urge such a position con- 
sistently with its position in Hope. The objections it did 
urge, like the claims of interest upon which it had origi- 
nally sought intervention, did not go beyond its position 
which was overruled in Southern Natural, 18 FPC 38, 
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41, rehearing denied, 18 FPC 179, 180, or beyond the 
position of the petitioner in Memphis, supra, pp 1-2. That 
is to say PSC never claimed or objected that its interest 
in these initial rates was that if certificated they would, 
under CATCO, provide a standard by which to approve 
excessively high rates in future sales of gas transmitted 
to New York—presumably because PSC was arguing in 
Hope that prices so certificated did not provide such a 
standard under CATCO. 

The objection not having been made before the Com- 
mission, may not be considered here* Sunray Mid- 
Continent Oil Co. v. F.P.C., 364 U.S. 187, 156-7; FP.C. 
v. Colorado Interstate Pipeline Co., 348 U.S. 492, 498; 
Panhandle Eastern Pipe Line Co. v. F.P.C., 324 U.S. 635, 
649, 650-651; Street v. F.P.C., —— AppDC —, 277 F. 2d 
357; Dayton Power & Light Co. v. F.P.C., 102 AppDC 
164, 251 F. 2d 875, 876; Continental Ou Co. v. F.P.C., 
247 F. 2d 904, 907-908 (CA5); Magnolia Petroleum Co. 
v. F.P.C., 236 F. 2d 785, 789 (CA5), certiorari denied, 
352 U.S. 968. This was not a mere failure in supporting 
an objection to advance an argument before the Commis- 
sion which may nevertheless be advanced to the review- 
ing Court. And it is not a mere matter of phrasing, as 
the foregoing discussion of the apparent reason for not 
advancing the contention before the Commission shows. 
The Commission stood on the Memphis case and asked 
to be shown any interest beyond that held insufficient in 
that case. PSC never met that burden; it merely reit- 
erated the same kind of statements held insufficient in 
Memphis. The reason apparently was that it recognized 
that it had no interest in sales of gas to other parts of 
the country under its reading of CATCO. The objection 
upon which the specially concurring opinion would set 
aside the Commission’s denial of intervention is that PSC 
did have such an interest under CATCO. But that objec- 
tion PSC in good conscience never had urged before the 
Commission. 

We come then to the question left open in II above (pp 


3 See note 4, infra, p. 13. 
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6-10), whether the “interest” which PSC did not urge 
was one which prevented a Commission departure from 
its automatic intervention rules (as the majority opinion 
construes those rules). The answer is two-fold. That 
interest, not having been urged in PSC’s application to 
the Commission for rehearing as a ground for any objec- 
tion to departing from the rules,“ % may not be con- 
sidered by this Court under Colorado Interstate and the 
uncompromising line of cases cited above (p 12). 

Furthermore, even if it could be considered by this 
Court, the Court having in Hope confirmed PSC’s reading 
of CATCO can no more in good conscience take the posi- 
tion that PSC had an interest under CATCO than PSC 
could. 
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+Section 19(a) of the Gas Act provides in part: “The appli- 
cation for rehearing shall set forth specifically the ground or 
grounds upon which such application is based.” 

Section 19(b) provides in part: “‘No objection to the order of 
the Commission shall be considered by the court [on review of a 
Commission order] unless such objection shall have been urged 
before the Commission in the application for rehearing unless 
there is reasonable ground for failure so to do.” 
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CONCLUSION 


For the foregoing reasons the respondent Federal 
Power Commission respectfully submits that the Court 
should vacate its opinion and judgment entered June 15, 
and dismiss ‘the petition. 


Respectfully submitted, 


JOHN C. MASON, 
General Counsel, 


Howarp E. WAHRENBROCK, 
Solicitor, 
For respondent. 
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Shell Oil Company states the following as its grounds 
in support of this petition for rehearing: 


1, 


Without conceding, but denying, that the rules and regu- 
lations of the Commission grant ‘‘of right’’ intervention 
to any State commission, whether or not it is an ‘‘inter- 
ested’? commission, the opinion issued herein on June 15, 
1961 silently but unequivocally breaches the established 
principle that an administrative agency is free to make, 
even retroactively, ad hoc changes in its rules. The opinion 
is thus in direct conflict with the holding of the Fifth 
Cireuit in Sun Oil Company v. Federal Power Commission, 
5 Cir., 256 F. 2d 233 (1958), cert. den., 358 U. S. 872.* 

The Court is respectfully urged to reconsider its con- 
clusion in the light of the Sun Oil Company case and, upon 
reconsideration, to recall its opinion of June 15, 1961 and 
affirm the Commission’s order. 


2. 


The opinion does not come to grips with the jurisdic- 
tional issue raised in our brief and presented in oral argu- 
ment. That issue is that, since petitioner did not apply 
for rehearing within 30 days after denial of its attempted 
‘‘of right’? intervention, §19(a) of the Natural Gas Act 
(15 U. S. C. 717r(a)) deprives this Court of jurisdiction 
to review the ‘‘of right’’ intervention issue. Since the 
majority’s views are based solely on PSC’s ‘‘right’’ to 
intervene, a clear-cut decision on this jurisdictional issue 
is imperative. 

The only indication that the jurisdictional issue was 
considered by the Court is the passing remark in note 4 
that ‘‘In its application for subpoenas and for reconsid- 


* PSC was not prejudiced by denial of its attempted ‘‘of right’’ 
intervention. The Commission afforded it full opportunity to estab- 
lish an interest, which it failed to do. 
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eration PSC consistently maintained that it acquired inter- 
venor status by the filing of the notice of intervention.”’ 
If by this remark the Court meant that the April 3, 1959 
document filed by PSC and styled ‘‘Application for Sub- 
poenas for the Attendance of Witnesses and for the Produc- 
tion of Documents Pursuant to Rule 1.23’’ constituted an 
application for rehearing pursuant to §19(a) of the Act 
and §1.34 of the Commission’s Rules of Practice and Pro- 
cedure (18 C. F. RB. §1.34), we urge the Court to reconsider 
this document in the light of §19(a)’s requirement that the 
application for rehearing ‘‘shall set forth specifically the 
ground or grounds upon which such application is based’’ 
and §1.34’s requirement that the application shall state 
‘specifically the grounds relied upon * ° O22 

We submit that the plain fact of the matter is that the 
April 3, 1959 application for subpoenas cannot, consistent 
with the clear wording and prayer thereof, reasonably be 
stretched into an application for rehearing, nor was it 
intended as such by PSC. The only document which can 
conceivably be considered as an application for rehearing 
is the document which was filed by PSC on May 27, 1959 
(two months after the order denying its attempted ‘‘of 
right”? intervention). This document seeks ‘¢reconsidera- 
tion of Orders of March 26 and April 27, 1959”’.* It thus 
for the first time sought reconsideration of the March 26 
order, but the application came 30 days too late. 

We respectfully ask the Court to consider and to pass 
upon this jurisdictional issue. As the opinion now stands 
we find it impossible to determine whether the Court con- 
cluded that the 30-day period fixed by §19(a) of the Act 
for applying for rehearing is not jurisdictional; or whether 
the Court considered the April 3, 1959 application for sub- 
poenas as in some way constituting an application for 
rehearing, even though the document on its face does not 
purport to be such; was not intended as such; and does not 
meet the legal requirements of an application for rehearing. 


If the April 3 document was an application for rehearing, or 
had been intended as such by PSC, why did PSC apply for rehear- 
ing of the March 26 order on May 27% 
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It is noteworthy that PSC has never contended that its 
April 3 application for subpoenas constituted an applica- 
tion for rehearing. On the contrary, in its reply brief (p. 7) 
PSC argued: ‘‘By accepting PSC’s May 26 application for 
rehearing of the order of March 26 * * * the Commission 
must be deemed to have extended the 30-day time limita- 
tion’? (Emphasis in original). 

At any rate, we trust the Court will see fit to issue a 
clear-cut pronouncement on this important jurisdictional 
issue. 

For the foregoing reasons this petition for rehearing 
should be granted and the Commission’s order should be 
affirmed. 


Respectfally submitted, 


Oxrver L. Stone, 
JoserH C. SpaLDINe, 


By Ourver L. Stone, 
Ourvez L. Stone, 
Attorneys for Shell Oil Company, 
3969 B.C.A. Building, 


50 West 50th Street, 
New York 20, N. Y. 


I certify that this petition for rehearing is presented 
in good faith and not for delay. 


Ourvez L. Stone 
Ourver L. Sronz 


